





JAN 2- 1940 Copy » 


AMERICAN BAR_ ASSOCIATION 


JANUARY 6 > VOL. XXVI 
1940 “ae: °No. 1 
+ 3 
a 


‘ 


Democracy and Constitutional Government 
By HON. JOHN J. PARKER 


Judicial Draftsmanship By CHARLES A. BEARDSLEY 
More American Bar History By MAX RADIN 


Twelve Months Under the New Federal Rules 


By ALEXANDER HOLTZOFF 


Court Review of Administrative Determinations 
By HON. JUSTIN MILLER 


Informal Report on a Legal Conference Abroad 
By EDWARD S. ROGERS 


The American Patent System By ANTHONY W. DELLER 


The Problem of Undone Legal Service 
By KARL N. LLEWELLYN 


Review of Recent Supreme Court Decisions 
Maégna Carta in America.... Boston Bar Wins Praise 
City Bar News — Legal Ethics — Junior Bar 
Decisions on Federal Rules — Book Reviews 





LAW-N.EP, 





Pos 4 
pERTODICAL 


OHLINGER’S 
RULES OF CIVIL PROCEDURE* 
Including 


1939 FEDERAL RULES SERVICE 


BY GUSTAVUS OHLINGER 
AUTHOR OF OHLINGER’S FEDERAL PRACTICE 


Most up-to-date and most economical work on the Rules 


ONLY $15.00 DELIVERED—Sent on Ten Days’ Examination 





1939 FEDERAL RULES 
RULES SERVICE 


. Official text o each rule — absolutely Edited by Mr. Ohlinger personally 
accurate 2. Arrangement same as original volume 
. Notes of the Advisory Committee 3. Right up to the minute 


3. Comparative legislation — an exclusive . Text of orders of Supreme Court conform- | 
feature ing admiralty, bankruptcy, copyright 
practice to the Rules 
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volume to date and future Services will keep it to date at a cost of only $2.50 per year. Purchasers of this val- tal 
ame have the privilege of ordering the remaining five volumes of the set for $45.00 at any time during 1940, making “¥ 
the complete set cost $60.0@ net, which is the regular price. 
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So often it happens that when a piece of corporation business 
comes along requiring the best legal knowledge and talent a lawyer 
can give it, the job involves aiso a correspondingly large ariount 
of non-legal detail work—the kind of drudgery that steals his time 
from his Jaw work. What a convenience to the lawyer in such a 
situation—when he has, for instance, a corporation to be organized 
for a client in some state with whose laws he is unfamiliar, or a 
corporation to be qualified in one or several states—what a con- 
venience then is the C T System! 

No drudgery then over getting copies of all the laws involved, or 
comparative features of different states’ laws, or forms; no writing 
first one state department then another for official information as 
to taxes and fees to be paid and filings and recordings to be made; 
no digging, worrying, wondering over the dozen or more other 
steps to be taken preparatory to organization or qualification. In- 
stead, just the lifting of your phone or the dropping of an over- 
night note, and the nearest office of The Corporation Trust Com- 
pany, C T Corporation System or associated company is in your 
service—always there at the right time. 


aE: CORR ORATION aman —* 
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Cincinnati. 441 Vine Street 
Cleveland. bay 2 ~! Avenue 


etroit. 719 Griswold Street 
Dover. Del.. 30 Dover Green 
Jersey City. 15 Exchange Place 
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Congress — through the 


Committee on Revision of the Laws 





performed an outstanding service to the American 
Bench and Bar by the codifying of over 50 years of 
accumulation of separate volumes of Federal Statute 


Law in the Official U. S. Code of the Laws 





The U. S. Code Annotated 


—- cited U. §. C. A. — 


the completely annotated edition of the Official U. S. Code is 
identical in text and arrangement with the Official Code — A 


citation to one is therefore always a citation to the other 


On Merit Alone 


the U. S. Code Annotated is today the set in universal use 


Ask for full details 


WEST PUBLISHING CO. EDWARD THOMPSON CO 
St. Paul, Minn. Brooklyn, N. Y. 
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CURRENT EVENTS 


Attorney General Murphy 
Voices Ideals 


R. MURPHY was asked by re-, 


porters on Dec. 16 about a news- 


paper story of a few days earlier to the 
4} ] 


effect that he would be named to succeed 


Justice Butler on the Supreme Court, 
the rest of the st ry being that Solicitor 
General Jackson would be made Attor 
ney General, that Judge Biddle would 
take Mr. Jackson’s place, and that Her- 


fill the resulting 
Murphy was 


bert F. Goodrich would 
circuit court vacanc 
also asked about the 
In reply to these tw 
some very interesting 
York Times quotes 
“ ‘None of these flattering offers has 
been made to me. I do not think they 
will be, and I do not think they should 


Vice-Presidency. 

uestions he said 
things. The New 
him as follows: 


be...’ Mr. Murphy paid high tribute 
to his predecessor, Homer S. Cum- 
mings, as a-man of ‘extremely good 
taste’ who had not sought favors from 


the Department of Justice. 

“Most of Mr. Murphy’s remarks were 
obviously directed toward the second 
question put to him, namely, whether 
he might be the Vice Presidential 
candidate. 

“*The office of Attorney 
volves powers that might be abused by 
a politically ambitious person,’ he said. 

“The least an Attorney General can 
do to retain the trust and confidence of 
the people is to abstain from political 
diversions, he added, and then of Mr. 
Cummings he said: 

“ ‘He Attorne 
nearly six years but | 


General in- 


was General for 
has never been 
in this office; in fact, he has carefully 
avoided it. There might well be a rule 
to obligate others to the fine sensibili- 
ties of Mr. Cummings.’ 

“When Mr. Murphy was questioned 
concerning his possible nomination to 
the Supreme Court, he replied: 

“*There are others who 
better qualified.’ ” 


are much 


Speakers for Legal Institutes 


S a part of its servic 
ing legal institutes 


ucation section of the 


e in encourag- 
the legal ed- 
American Bar 


Association prepares and publishes each 
year a list of speakers and subjects 
which may be helpful to city bar asso- 
ciations contemplating the holding of 
lectures of this type. From a small be- 
ginning in Cleveland, Cincinnati, and 
Toledo the legal institutes of the “city 
type” have spread over the country in 
amazing manner. It is estimated that 
last year between twenty and twenty- 
five thousand lawyers attended a total 
of more than fifty institutes, the new 
federal rules proving the most popu- 
lar subject. The success of the recent 
institute in Washington, D. C., on prac- 
tice and procedure before administrative 
tribunals, shows the interest of the bar, 
and several projected institutes on tax- 
ation also point to the desire of the 
bar for information on that topic. Will 
Shafroth, adviser to the legal educa- 
tion section, 605 South State Street, 
\nn Arbor, Michigan, is assisting in 
the arrangements with speakers. 


Price of California Law 


Reports Forced Down 


FFICIAL California supreme and 
O appellate court reports will be 
substantially reduced in price the com- 
ing five years as a result of the entry of 
the State Bar into competition for the 
contract to publish the volumes. 

As against the current price of $2.85 
per book, the present publishers offered 
to supply the reports at a price of $1.75 
each on a “cash and carry” basis or 
$2.00 delivered. The reduced price offer 
was submitted as a bid to the state com- 
mission composed of Attorney General 
Earl Warren, Secretary of State Frank 
Jordan, and Official Reporter Randolph 
Whiting. 

At a hearing before the commission 
in the attorney general’s office, it devel- 
oped that the bid containing the price 
reduction came after it became known 
that the State Bar was preparing to 
submit its own bid for the publication. 
The State Bar submitted a bid slightly 
higher than that of the publishing com- 
pany. The commission accepted the 
lesser bid. 

State Bar representatives including 
president Gerald H. Hagar, secretary 
Claude Minard, Groye J. Fink of the 


board of governors, Professor James E. 
Brenner, Murray Draper, and B. G. 
Feigenbaum, stated to the commission 
that the State Bar had decided attor- 
neys were entitled to substantial reduc- 
tions in the law book costs. 

“In offering to take over the publi- 
cation of the official reports, the State 
Bar embarked upon a wholly new field, 
but it was done with the conviction that 
California lawyers have been compelled 
to pay entirely too much for the official 
reports,” Mr. Draper told the commis- 
sion. He also stated that the State Bar 
was considering possible action to re- 
duce the cost of advance sheets. 


Court Sustains Right of Bar 
Association to Spend 
Money on Bar Primary 


OR many years the Hennepin 

County (Minnesota) Bar Associa- 
tion, whose headquarters are at Minne- 
apolis, has conducted a plebiscite of all 
members of the Bar, including those not 
members of the Association, to ascertain 
their preferences in respect of candi- 
dates for all judicial offices in Hennepin 
county, which is the fourth judicial dis- 
trict of- Minnesota. 

No question ever arose as to the pro- 
priety of this activity of the bar asso- 
ciation until recently. Then one of the 
dominant political parties asserted that 
this action on the part of the bar vio- 
lated the provisions of the Minnesota 
corrupt practices act. The relevant part 
of this act reads: 


“No corporation doing business in 
this state shall pay or contribute, or 
offer, consent, or agree to pay or 
contribute, directly or indirectly, any 
money, property, free service of its 
officers or employes or thing of value 
to any political party, organization, 
committee or individual for any po- 
litical purposes whatsoever, or to pro- 
mote or defeat the candidacy of any 
person for nomination, election or ap- 
pointment to any political office.” 

A penalty was imposed, which includes 
the dissolution of the offending corpo- 
ration. When the Association’s right 
to conduct its plebiscite was challenged, 
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it discontinued all action in respect members as citizens and lawyers, 





the particular election. Later an [he only publication involved is pub- 
for a declaratory judgment was insti lic announcement of the result of the 
tuted. The lower court found in fav plebiscite. That, it is admitted, in- 
of the bar association on all issues. Tl lves no expenditure of money. No 
Supreme Court, by a decision renders provision of the corrupt practices act 
Nov. 24, modified the judgment of thi prohibits such a publication.” 

lower court in some respect but as — 

all essential particulars affirmed tl 


judgment. Children’s Conciliation 
ae a oe Court in Los Angeles 


Hennepin County Bar Association wa 


a corporation doing business in the stat P ROCEDURE in the newly-created 
( 


within the meaning of the 4 hildren’s Court of Conciliation of 
tices act: that such an association is Los Angeles was explained at the Law- 
not part of the judicial department vers’ lub weekly meeting on Nov, 2 
the government and, as such, exempt The speaker was Rosalind Goodrich 
from that act. In respect of that issue Bates, a me mber of the bar, who recently 
the court said in part was appointed director of conciliation 
“The defendant’s corporate exist the court, which is presided over by 
ence is entirely distinct from its me: Superior Judge Ben B. Lindsey. The 
bership. . . . The statute does not tribunal was created under a law which 
provide for defendant's incorporati became effective on Sept. 19, and attor 


as part of the judicial department. De neys are still familiarizing themselves 


fendant was organized by with the procedure, according to Mrs. 
same as thev might incorporate any Bates. President Robert Brennan pre- 
other social ’ and ‘iia itable “orp ided. L H. Phillips was program 
tion. Since a corporation’s attribut nairman 

are derived from the law under wh ls 


it was incorporated and not from it 


May a State Supreme Court 


members, defendant did not acquire 

“ , Si * . ee ) 

from the attorneys composing Sit in Divisions : 
membership any . the Wisconsin State Bar meeting 
status. f \ last June there was a discussion 


f the report of the committee on 
judicial Administration, which was 
| 


inted in the pre-convention bulletin 


Not a Political Contribution 


The gist of the decisi 


that the expenditure by a bar assoc! nmending that the supreme court 
tion of money to defray the expense of sit in divisions, instead of en banc as 
a bar plebiscite and furnishing the set eretofore, for a trial period. A motion 
ices of its officers in managing the sat is finally adopted that it was the con- 
does not constitute a contribution 11 ensus of the meeting that the supreme 
money to a political part ttec urt should sit in divisions, and the 
individual for political purposes report of the committee recommending 





the announcement to the public by a bar_ that the court give this plan a trial was 


association cf the result of a bar plet pproved. 
iscite showing the preference of t \t the first meeting of the new board 
bar for judicial candidates, which governors at Lawsonia on September 


published in newspapers wthout expense 16, President Rogers reported that the 
2 . “9at1IAN ; nat nrahihit ] ™ . ' 

to the bar association, is not prohibitec ourt had encountered a number of un- 

by the corrupt practices a in re reseen obstacles in endeavoring to put 


spect of this matter the court said he new plan into execution, that several 


“Defendant dows not turn over ttorneys had expressed themselves as 


money or property does it fu being adverse to the plan and that there 
nish any free service to any cand is some feeling on the part of the jus- 
date. It expends the 1ey itsel es that the action taken at the annual 


payment of expense incident t eeting did not fairly represent the feel 
activitic The mone ng of the entire bar. In view of this 
is not expended on behalf t at the board voted to take a mail ballot of 
candidate. The poll is taken in r the membership on this subject as soon 
spect to all the can es is the new proceedings are published so 
expense of the bar plebiscite and the that the members can have the full dis 


furnishing of the services of its off ussion of the subject before them 


its authorized 





cers in the management thereof ars Later Chief Justice Rosenberry re- 
but incidental to the very pr uested Presdent Rogers to appoint 
exercise of defendant's power ittorneys to prepare and present briefs 





maintain the honor of the professi the supreme court on the question of 
and promote the administt vhether the court, under the constitu- 
justice. These powers but er le tion, can adopt the proposed plan of 
fendant to discharge duties of it sitting in divisions. Pursuant thereto 
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President Rogers appointed Ralph M. 
Hoyt to present brieis the 
constitutionality of the plan, and J. Gil- 
bert Hardgrove contra. Attorney Gen- 
eral Martin has also beet 
prepare briefs on this subject. 

In his communication to President 
Rogers the Chief Justice indicated that 
the court would be glad to and 
consider briefs by anyone else who may 
wish to present them as friends of the 


favor of 


requested to 


accept 


court. 


Illinois State Bar Association 
Mid-Winter Meeting 
CONFERENCI 

A executives and a 

enth circuit conference of 

the official family of the junior bar con- 

annual mid- 


f state bar as 


sociation sev- 





ference combined with tl 
winter meeting of the Illinois State Bar 
association to attract a record attend- 
ance of lawyers to the held at 


meeting 


the Palmer House, in Chicago, on 
Dec. 1. 
The high’ point of the program was 


the arfual banquet tendered by the Chi- 
cago and Illinois State Ba 
in honor of the Justices of the Supreme 
Court of Illinois, at which President 
Charles A. I 


Bar Association and Chief 


\ . 
1Ssociations 


Beardsley of the American 


Justice Fran- 


cis S. Wilson of the Illinois Supreme 
Court were the principal speakers. 
President Charles O. Rundall of the 
Illinois State Bar Association presided 
with President Tappan Gregory of the 


3ar Association extending a 


welcome on behalf of that 


Chicago 
Association. 

Directing his remarks to the prolix- 
ity of appellate judges in 
opinions, President 
sized the acute financial burden placed 
upon the lawyers of America by the 
necessity of purchasing the bound vol- 
umes of judicial decisions. Character- 
izing their opinions as collect telegrams 
for which the America must pay 
the charges, he urged appellate judges 
to greater brevity and « 
means of alleviating tl 


preparing their 


Beardsley empha- 


1 bar 


onciseness as a 
economic bur- 
den upon the lawyers 
Chief Justice Wilsor 
informative review of the cases appear- 
ing on the docket of the Supreme Court 
of Illinois since its it 
the effects of social and 
changes in the life of the state 
the character of brought before 
the court during these periods of change. 
Looking toward the future, he warned 
of the increased emphasis upon admin- 
trative adjudication 
the bar the responsibility for 
further legislative and 
encroachment upon the powers of 
judiciary in modern government 
Illinois lawyers |! ch 


pi esented an 


eption, tracing 
economic 
upon 


cases 


placed upon 
curbing 
administrative 
the 





ice of four- 
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Lengthy Judicial Opinions Are Burden on Lawyers—Bar Has to Buy and Store Them—To 


the Lawyer an Oj 


inion of a Reviewing Court is a Collect Telegram—‘Streamlining”’ Needed 


-Copying Former Remarks Adds to Cost—Law Book Publishers Exonerated and Appellate 
Court Judges Blamed—Help of Bar Offered 


BY CHARLES 


A. BEARDSLEY 


President of the American Bar Association 


RING the iths, as I have mingled 

with lawyers score of states, I have found 

them very 1 ncerned about the ever-in 

reasing financial bi n cast upon them by the neces 

sity of buying, and g office rent for, the volumes 

of law books that thi ust buy and store if they are 
to continue to practice law 

Many bar asso mimittees have been trying 


for years to find s of preventing the law book 


publishers from bankrupting the lawyers 
At last, the lawyer re beginning to discover that 
the fault does not | uch with the law book pub- 


with the appellate court judges, who turn 


which the publishers make the 


] 
lishers as 


out the opiniot1 S 


law books. The law are not as yet openly saying 
much about this discovery, for fear of creating an 
atmosphere similar 1 it created when a member of 
the congregation v in church 

[ dislike to mention this subject, particularly on this 
ccasion. The judg f the Supreme Court of Ih 
nois are the guests « nor at this dinner tonight. On 
such an occasion, tl nventional after-dinner speech 
merely compliments uests of honor \nd being a 


refore a slave 
ied to make an 


member of the legal profession and the 
to convention, I ar much disinclit 
unconventional afte1 ner speech 

But I am conscious my obligation to the American 
lawyers who annually are their inade- 
lions of dollars as the purchase 

f the appellate court judges’ 
rent for 
shelf-room for those 


paving out of 
quate incomes 1 
price of printed \ 
opinions, and m 
office space, in wl 
printed volumes. 
And, reluctantly, ve concluded that, in addition 
to paying to the gu of honor the compliments that 


isands of dollars in 


provide 


they richly deserve uuld take this opportunity to 
onfer with the gu of honor, and with the other 
appellate court juds ere assembled, about the de- 
sirability, and about the possibility, of shortening the 


ippellate court iaterially the 


opinions that 
the publishers publ 


opinions that the lawyers 
must buy and stor« 
The Apostle Pa 


5th chapter, 


his Epistle to the Galatians 
declared that “all the law 
a long time 


s fulfilled i But that was 


wo. The appellat urt opinions, in which but a 
art of the present law is being fulfilled, are some 
hat longet \nd, since the invention ef stenography 


ind of dictating nes, and since the employment 


f high-speed ty] 1 industrious legal secretaries, 
these opinions are lily and rapidly getting longer 
nd longer Thus, an examination of the official re 
orts of a typical rican court will disclose that, 
though only a { f the opinions in the volumes 

livere t nner for the Judges of the Supreme 

given | e Illinois State Bar A ciation and the 





issued a century ago are models of brevity, the opinions 
in the last volumes average about six times as long as 
those in the earlier volumes. 

While substantially all other instrumentalities are 
being more and more streamlined to enable them to 
keep up with the needs of modern society, judicial opin- 
ions are becoming more and more unstreamlined, and 
more and more unadapted to the needs of modern 
S¢ ciety. 

The increased complexity of modern society does not 
call for increased cumbersomeness in judicial opinions, 
any more than it calls for increased cumbersomeness 
in other society-serving instrumentalities. 

Someone has observed that “‘obscurity of expression 
is the offspring of obscurity of thought,”—that “clar- 
ity of thought begets clarity of expression.” And an 
early French philosopher tells us: “When a thought 
is too weak to be simply expressed, it is clear proof 
that it should be rejected.” 

Shorter judicial opinions might be forthcoming, if 
the judicial draftsmen would keep in mind Sydney 
Smith’s admonition: “Brevity in writing is what char- 
ity is to all other virtues. Righteousness is worth 
nothing without the one, nor authorship without the 
other.” Bowker filed a brief concurring opinion, in 
which he observed: “It’s all right to have a train of 
thoughts, if you have a terminal.” 

If the judges would use fewer words, they would 
not only reduce our law book bill; they would also 
make it easier for us to find out what their opinions 
mean. As John Ray observed: “He who uses many 
words for explaining any subject, doth, like the cuttle 
fish, hide himself in his own ink.” 

I wonder if it ever occurred to the judges that not 
infrequently, when the lawyers read the judges’ opin 
ions, they are reminded of the verse: 

“They do not write in verse or prose ; 

They simply lay their words in rows. 

The self-same words that Webster penned, 
They merely lay them end to end.” 

It would not be so bad if the judges merely laid their 
own words “end to end.” If that were all the judges 
did, in the natural course of events, after a time, they 
would run out of words. 

But the judges don’t stop when they run out of 
their own words. They cause their typists to copy 
paragraph after paragraph, and sometimes page after 
page, of other judges’ words—all of which copied words 
the lawyers have already bought and paid for and 
stored on their book shelves. 

Although nothing of this kind ever happened with 
an Illinois opinion, often these paragraphs and pages 
of words that the typists copy have little or no rela- 
tion either to the case being decided or to each other. 

\nd sometimes the copyists produce opinions that re- 
mind us of the school boy’s essay on cows: 
“Cows is a very useful animal. Cows give milk. 
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But, as for me, give me liberty or give me death.” 

No doubt, the lawyers themselves, as a means of 
reducing their annual law book bill, would be glad to 
help the judges write shorter opinions. The lawyers 
have more time than have the judges to familiarize 
themselves with the cases that the judges are called 
upon to decide. The judges accept the lawyers’ aid in 
the marshalling of the facts and in finding and applying 
the law. Why not go one step further and accept their 
aid in drafting the opinions ? 

Some courts have rules requiring counsel for the 
appellant to print, in a few lines on a separate page 
of his opening brief, a statement of the question in- 
volved in the case—a rule that has produced notable 
results in clarity and conciseness of statement of issues. 
Why not adopt a rule requiring counsel on each side 
to append to his brief—on a strictly limited number of 
pages—preferably not more than two or three pages— 
a suggested opinion announcing a decision in favor of 
his client? Counsel’s knowledge of his case should 
enable him, at least after a little practice, to write 
an acceptable opinion. And his interest in his case 
would prompt him to do his best. The judges might 
be able to adopt many of the suggested opinions in 
toto, or at least in substantial part. If they could, 
it would save the judges a lot of work and give them 
more time for recreation. And even if the submitted 
opinion could not be used, it would do no harm. 

Another thing that might help would be for the law- 
yers to present a warning sign to every appellate court 
judge. The presentation might be accompanied by a 
letter reading something like this 
“Dear Judge: 

“We respectfully request you 
panying sign in your chambers, 
it as you dictate your opinions 

“Tt will serve as a reminder that, if we are to con 
tinue to practice law, we must buy and provide office 
space for the many volumes of law reports in which 
your opinions are printed. At the present time these 
law reports are costing us millions of dollars per year ; 
and year after year your opinions are getting longer 
and longer. 

“When dictating your opinions, please remember that 
in effect you are sending us collect telegrams. 

“Since we must pay for every word, every line, and 
every page, we would greatly appreciate your being as 
brief as you would be if you were sending the tele- 
grams prepaid. 

“You could save us much money if you would merely 
refer us to the volume and page of your former mes- 
sages instead of repeating paragraph after paragraph 
and page after page of former messages for which we 
have already paid. 

“And, in your recital of the facts, we suggest that 
you take as your model the school boy’s essay on Elijah: 

“*There was a man named Elijah. He had some 
bears, and lived in a cave. Some boys tormented him. 
He said: “If you keep on throwing stones at me, I'll 
turn the bears on you, and they'll eat you up.” And 
they did, and he did, and the bears did.’ 
“Respectfully and prayerfully yours, 

“The American Lawyer.” 
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the stability of our organized American society. We 
are aware of the increasing burdens placed upon them 
And we appreciate the fidelity with which they have 
carried, and are now carrying, those burdens. 

If sometimes we suggest to the members of the 
judiciary that there is a possibility of improving the 
service that they render to society, we make such sug 
gestions without rancor, and solely in a spirit of help- 
fulness. We make such suggestions because we honor 
and respect the members of the judiciary and because 
we desire to assist them, in all practical ways, to im- 
prove the service that they render to the American 
people and thereby to gain for themselves, and for the 
courts over which they preside, a still larger measure 
of honor and respect, not only from the members of 
the bar but also from all of the American people. 

It is for this purpose, and in this spirit, that I have 
made some suggestions this evening of the possibility 
of improvement in the service rendered by the Amer- 
ican judiciary. 

And I venture to express the opinion that the Amer- 
ican court that will set itself resolutely to the task of 
demonstrating to itself, and to all other American courts, 
a practical method of reducing substantially the length 
of the volume of law reports that this generation of 
American lawyers and all future generations of Amer- 
ican lawyers must buy and store—will render such an 
outstanding service that it will gain from the American 
people, for itself and for all the American judiciary. 
And I 
venture to express the opinion, further, that that court 

(Continued on page 63) 
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A JUDGE LOOKS AT JUDICIAL REVIEW OF 
ADMINISTRATIVE DETERMINATIONS’ 





By Hon. Justin MILLER 


Associate Justice, United States Court of Appeals for 
the District of Columbia 


URING the Institute, those who have spoken con- 
cerning the work of particular agencies have men- 
tioned the review procedures peculiar to them. 

One who views the whole situation will be impressed by 
the wide variety of those procedures, as they have grown 
up in successive legislative enactments. As it is impos- 
sible in limited time to consider them in detail, my 
approach will be general rather than particular. More- 
over, in charting the outer limits of my discussion I have 
been guided by the admonition of the program commit- 
tee that my observations should concern existing, rather 
than past or possible future procedures and practices, 
governing appeals from administrative agencies. The 
committee has graciously relieved me, also, of any duty 
to explain why those practices and procedures exist in 
their present form. My assignment is to consider with 
you merely the way in which they operate ; particularly 
with reference to the problems faced and difficulties 
experienced by the courts in connection with applica- 
tions for such review of administrative action. 


‘Administrative Law’ Not in the Law Digests 
as a Title 


In order to bring my discussion within the narrow 
limits of this assignment, I shall assume that it is not 
necessary for me to attempt either a definition or a 
delimitation of administrative law or of administrative 
agencies ; but rather that it is proper to use for illustra- 
tive purposes a wide range of agencies and appellate 
procedures ; with particular emphasis upon those which 
have been discussed during this Institute. It seems 
proper to suggest in this connection, however, that the 
work of all of us in this important field would be tre- 
mendously expedited if we could persuade the pub- 
lishers of the work books to collect and make easily 
available under one title all material on the subject of 
administrative law. Neither the Cyc-Corpus Juris 
system, American Jurisprudence, United States Code 
Annotated, Federal Code Annotated, American Law 
Reports Annotated, Lawyers’ Reports Annotated, Rul- 
ing Case Law, or the American Digest System, use 
administrative law as a title, or make any effort to 
collect the rapidly growing mass of material in this 
field ; although they continue to collect material under 
subjects of much less importance. In fact their failure 
in this respect is emphasized by the fact that administra- 
tive law material is scattered under a wide variety of 
titles such as Actions, Appeal and Error, Army and 
Navy, Constitutional Law, Courts, Evidence, Injunc- 
tion, Internal Revenue, Licenses, Mandamus, Master 
and Servant, Mines and Minerals, Navigable Waters, 
New Trial, Officers, Patents, Payment, Post Office, 
Statutes, Stipulations, Telegraphs and Telephones, 





*An address delivered at the National Legal Institute on 
Practice and Procedure before Administrative Tribunals, held 
in Washington, D. C., November 13-17, 1939. Full annotations 
of this paper will be printed in the volume of proceedings of 
the institute. 


Trade Marks and Trade Names, Trial, United States, 
and Workmen’s Compensation, 

From much that has been said and written recently, 
the uninitiated might well suppose that there has been 
a large scale judicial blocking of the work of admini- 
strative agencies. Of course, comparatively and 
quantitatively speaking, nothing of the kind has oc- 
curred. Chester T. Lane, General Counsel of the 
Securities and Exchange Commission, has well said: 
“Candor compels me to admit, however, that the rem- 
edy of judicial review, in most cases, has no practical 
content. Business transactions cannot wait upon the 
exigencies of appeal. The overwhelming mass of 
administrative determinations are never reviewed by the 
courts. Time is of the essence. Even appellate pro- 
cedure within the administrative body by no means in- 
sures that the unfortunate results of action unwise or 
arbitrary will be cured. The remedy of appeal is not 
adequate.’’ Mr. Lane sharpened his point by an illustra- 
tion taken from the work of his own Commission, as 
follows: “Whether the Securities and Exchange Com- 
mission on final consideration will actually decide to 
enter a stop order is interesting, but not very import- 
ant; for only a rare investor would purchase securities 
from an issuer threatened with the administrative bar. 
When the Securities and Exchange Commission actu- 
ally delists a security, the news is important; but the 
market drops when the order for hearing is announced.” 
[Italics supplied ] 


Little Interference by the Courts 


To the extent that the agencies have acted within the 
scope of their constitutional power and statutory au- 
thority, and have complied with the procedures specified 
by Congress, they have been little interfered with by 
the courts. Under such circumstances the agencies 
have enormous powers and the courts have no power 
of review. In fact another note frequently struck by 
the writers has been that the courts have frequently 
“rubber-stamped” the decisions of the Boards and 
Commissions. This comment, in a sense, may be true, 
and such rubber-stamping, with some exceptions per- 
haps, has constituted no more than judicial compliance 
with the plain language of the statutes. 

As might well be expected, of course, there has not 
been, always, complete agreement as to whether the 
agencies have acted within the scope of their authority. 
In a few such cases there has been abrupt and large 
scale blocking of administrative action. Recent ex- 
amples, from the United States Court of Appeals, are 
to be found in a decision staying actions of the National 
Bituminous Coal Commission, and in another enjoining 
proceedings under the Walsh-Healey Act. This ques- 
tion of constitutional and statutory authority constitutes 
the most important area within which the function of 
judicial review is operative, from both the quantitative 
and the qualitative point of view. 

In spite of the fact, however, that comparatively few 
administrative determinations are ever challenged, the 
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JUDICIAL REVIEW OF ADMINISTRATIVE DETERMINATIONS 





HON. JUSTIN MILLER 


Judge of the United States Court of Appeals, 
District of Columbia 


through a permissive procedural device, then the oppor- 


tunity should be giver 
Exhausting of Administrative Remedies 

It will thus be seen that the burden is placed upon 
judicial review to determine the 
to exhaust available administra- 
tive remedies, and to satisfy that obligation. If he fails 
to do so he will not be heard to complain that his re- 
quest for such relief would have been a futile gesture, 
on the theory that would have been denied in any 
event. Under such circumstances it is his duty to make 
he request and see what happens. 

In fact, the decision of the Supreme Court in Gold- 
smith vy. Board of Tax Appeals {270 U. S. 117, 123] 


the person who seeks 
extent of his obligati 


suggests that under some circumstances it may become 
a iitigant’s duty to seek an administrative remedy as a 
prerequisite to judicial review, even though neither the 
statute nor the rules of the agency prescribe a remedy, 
or specify a permissive one. In that case the Court 
said: 

The rules adopted by the Board provide that “the Board 
may in its discretion deny admission, suspend or disbar 
any person.” But tl must be construed to mean the 
exercise of a discret to be exercised after fair investi- 
gation, with sucl notice, hearing and opportunity to 
inswer for the apy int as would constitute due process. 


Garfield v. United ex rel. Spalding, 32 App. D. C. 
153, 158; United States ex rel. Wedderburn v. Bliss, 12 
(pp D. C. 485: P v. Ballinger, 27 App. D. C. 46, 51. 

The petitioner applicant for admission to practice 
vas, therefore, entitled to demand from the Board the 
right to be heard on the charges against him upon which 
the Board has deni admission. But he made no de- 
mand of this kind Until he had sought a hearing from 
the Board, and been denied it, he could not appeal to the 
courts tor any ret 

In any event counsel should search carefully the rules 
and regulations of the administrative agency, the perti 
nent statute and decisions interpreting that statute, as 
well as others similar to it. When he reaches the 
reviewing court he may be forced to fall back on the 
contention that remedy was available ; but if he fails 
to safeguard his nt’s interest at an earlier procedural 


N 





stage he may discover his duty after the opportunity 
has passed. 

In order to give an opportunity to the administrative 
agency to correct its errors—thus insuring complete 
and intelligent administrative action before judicial 
review can be sought—Congress has provided in a num- 
ber of statutes that “No objection to the order of the 
Commission shall be considered by the court unless 
such objection shall have been urged below.” And in 
the Federal Power Act it went even farther and re- 
quired as a prerequisite to ‘judicial review that an 
application for rehearing must be made which shall set 
forth specifically the grounds upon which the applica- 
tion is made. In practical effect the result will be the 
same in most cases. Generally speaking, an applica- 
tion for a rehearing will be the appropriate method for 
urging objection to an order of an administrative 
agency. If, because the agency on its own motion 
reopens the case, or for any other reason, opportunity 
is presented for urging objection to the agency’s action, 
then of course it should be availed of. In some statutes 
it is provided that reasonable ground for failure to urge 
such objections may avoid the requirement and keep 
the channel of review open. Such reasonable ground, 
if it exists, should presumably be suggested to the 
reviewing court in any case, but the presumption woul: 
seem to be proper in every case, that objection could! 
have been made by application for rehearing; a pie 
sumption which must be overcome by the applicant for 
review. However, it should be noted that no right to 
secure judicial review arises in such a case merely from 
the filing of the application for rehearing or from an 
order granting the application, or from failure of the 
agency to act thereon. This accords with the long 
established rule “that if a motion or a petition for 
rehearing is made or presented in season and enter 
tained by the court, the time limited for a writ of error 
or appeal does not begin to run until the motion o1 
petition is disposed of. Until then the judgment or 
decree does not take final effect for the purposes of the 
writ of error or appeal.” 


Speedy Review Needed 


One of the greatest needs in the reviewing process, 
as it concerns administrative determinations, is expedi 
tion. This is particularly vital where the statute re- 
quires that the issuance of subpoenas and other process 
must be done by the courts. It is also vital, where the 
work of the agencies is interrupted by applications for 
stays and injunctions. Some of the statutes contain 
provisions concerning this subject. 

tut this brings us to a problem which requires for 
an answer much more than a statutory mandate that 
particular proceedings shall be given precedence on 
calendars of appellate courts. One of the Institute 
speakers suggested that an underlying reason for the 
wide development of the administrative process was the 
inability of the older institutions to accomplish results 
desired by the people and demanded by their legisla- 
tures. Similarly, our appellate courts are geared to 
an old, slow-moving machinery of justice. There has 
been no increase in these courts—either in personnel or 
facilities—which compares with the tremendous expan- 
sion of administrative personnel and facilities. In the 
former respect the increase in number of persons and 
determinations on the trial court level is astounding, 
and in the latter respect some of the agencies are 
much better provided for, in the way of libraries and 
salaries of legai research assistants, than are some of 
the federal appellate courts. Why this is so, and who 
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is responsible, are questions beside the point of this 
discussion. My assignment is to discuss the situation 
as it exists at present. 

The question then arises: “What can our courts, as 
at present equipped and staffed, fairly be expected to 
accomplish in the way of review of administrative ac- 
tion?” An answer to this question may be suggested 
in part by another question: “Why should administra- 
tive cases have precedence over civil and criminal cases, 
in which the parties have already suffered from the 
slower procedures of the trial courts?” And that sug 
gests the further question: “Is not the whole stream of 
administration of justice moving too slowly through 
the courts?” 

There would seem to be several possible answers to 
these questions: First, it has been suggested that appel- 
late administrative courts should be established which 
would make possible a more expeditious judicial review 
in such cases. This is an intriguing proposal which, 
alone, would permit of a week’s discussion. Second, 
it is possible to add to our appellate courts an additional 
number of judges equivalent to the number which 
might be provided for appellate administrative courts 
Third, it might be possible to set up a group of courts 
on the trial court level, charged with functions similar 
to those of the Board of Tax Appeals. Fourth, it might 
be possible to devise methods for selecting and sifting 
cases for review, as is now done by the Supreme Court 
through the use of the certiorari process. Each of these 
would require legislation for its accomplishment. Per 
suasive arguments can be made for and_ against each 
one. My purpose in mentioning them at this time is 
to call attention to the fact that no one of the four can 
properly be considered or legislated upon alone. They 
all concern a common problem, which may be seriously 
complicated by superficial or hasty action upon any one 
alone. My purpose is further to lead up to a fifth 
answer to the question, namely, the best use of the ex- 
isting appellate judicial structure by intelligent coop- 
eration between lawyers, agencies and courts. This, in 
my opinion, is one of the most valuable results which 
may come from this Institute and others like it 


Quality v. Quantity Production 


To that end it is necessary to understand that appel- 
late courts are designed and should be operated for 
quality, rather than quantity, production. In the days 
of the great Chief Justice John Marshall, arguments 
upon a single case extended for days and the opinions 
of the court were few in number. In the 1825 Term, 
for example, the Supreme Court produced 27 majority 
opinions and 1 concurrence; an average of 4 opinions 
for each of the seven justices ; of which Marshall wrote 
10 and Story 7. In the 1850 Term the Court produced 
81 opinions and 10 dissents; averaging 9 and 10 for 
each of the nine justices—in spite of the fear earlier 
expressed by Story that the larger number of judges 
would produce smaller results. 

In the 1875 Term 200 prevailing opinions and 20 
dissents were written; an average of 22 and 24. In 
the 1900 Term 198 majority opinions, 3 concurrences 
and 23 dissents were produced; an average of 22 and 
25. In the 1925 Term, the last year before the new 
certiorari procedure went into effect, the Court pro- 
duced 223 opinions—majority, concurring and dissent- 
ing—an average of 25 per justice. In the 1938 Term, 
189 opinions—majority, concurring and dissenting— 
were written, an average of 21 per justice, to say 
nothing of several hundred cases disposed of by denial 
of certiorari, and summarily by per curiam orders. 

























































When someone expresses nostalgic yearning for the 
golden days of Marshall and Story, therefore, it might 
be well to remind him that the Supreme Court justices 
of those days wrote an average of four opinions a year. 
Moreover, you might suggest that the opinions of today 
could perhaps be made somewhat more polished mas- 
terpieces of literary and legal style if the yearly pro- 
duction load could be cut to Marshall’s ten or Story’s 
seven, with a proportionate decrease in such burdens 
as conferences, motions, and petitions. 

A study of the opinions of the circuit courts of ap- 
peals, printed in Volumes 95 to 101 of the Federal 
Reporter, Second Series—covering approximately one 
year—shows a total of 1793 majority opinions and 108 
additional concurrences and dissents. It shows, in addi- 
tion, that one circuit court judge wrote 72 opinions 
for the period ; one, 63 ; four, between 50 and 55 ; twelve, 
between 40 and 49; ten, between 30 and 39; and an 
average for the group of over 30. This, of course, takes 
no account of the many cases disposed of summarily 
by per curiam orders. Whatever your feeling may be 
as to the time which should be spent by appellate courts 
on the other fellow’s opinion, I think that you would 
want your case to have at least the consideration which 
is implicit in the present production volume. 

When you consider the time spent on (1) oral argu- 
ment; (2) reading the records and briefs; (3) confer- 
ring after argument; (4) writing the draft opinions; 
(5) studying the draft opinions in chambers and iron- 
ing out differences; (6) revising the drafts; (7) per 
haps holding additional conferences ; (8) preparing the 
opinions for printing; (9) reading proof two or three 
times; all in addition to the other work of the court 
on such matters as motions and petitions, it should be 
obvious that the quantity product of our appellate courts 
can be increased only by adding judges. In view of 
the fact that the federal judiciary costs less than one 
per cent of the total cost of the federal government ; 
and that our courts are apparently in a condition of 
permanent arrears; it is apparent that like Mark 
Twain’s comment on the weather, while there is much 
talk about sustaining and upholding the judiciary as 
one of the three great coordinate branches of govern- 
ment, comparatively speaking—and in spite of a few 
recent additions—no one seems to be doing much 
about it. 

When we analyze more closely these statistics of 
appellate court work, we see that opinions in admin- 
istrative law cases constitute a substantial part of the 
larger total. Thus, of a total of 829 cases reported in 
the District of Columbia Appeals, Volumes 63 to 69, 
inclusive, 305, or 36.6%, involved administrative law. 
This proportion, moreover, is definitely on the increase, 
being as low as 26.5% in Volume 455, rising to 37.9% 
in Volume 68, and to 45% in Volume 69. The per 
centage in the other circuits, on the other hand, is prob 
ably much smaller. In the Supreme Court, the situa- 
tion is revealed by the following statement from a 
recent report made by Solicitor General Jackson 
The changing character of the work of the Supreme Court 
is illustrated only in part by the large volume of Federal 
tax cases and the prominence given constitutional ques- 
tions. A third development of recent years is the sub- 
stantial portion of the litigation of the court which orig- 
inates before administrative tribunals rather than in courts. 
During the last term the opinions in 35 cases, involving 
decisions of the lower Federal courts reviewing adminis 
trative orders, constituted the substantial proportion of 21 
per cent of the total number of 168 opinions and 41 per 
cent of the 86 opinions in Government cases 
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How Counsel May Help the Reviewing Court 


Assuming the continuance of the present situation, 
therefore, without legislative relief which will permit 
of additional judges who may dispose of more cases, 
it is obvious that some restraint, self-imposed by coun- 
sel representing both agencies and private litigants, is 
the most effective way in which we can prevent further 
clogging of the already sluggish stream. This restraint 
should manifest itself in selecting cases for review, 
the determination which is important primarily be- 


cause they will provide guideposts for the future, and, 
secondarily only, for the adjudication of the particular 
dispute. I know from experience that it is not neces- 
sary to urge such action upon the part of the Depart- 
ment of Justice or the Bureau of Internal Revenue. 
[ suspect that a similar policy is pursued in other 


agencies. I realize, also, how unreasonable it may seem 
to counsel representing private litigants, that I should 
urge such a policy upon them. To then I recommend 
that they implement their insistence upon appeal of 
right in all cases, in such practical terms as to increase 
the participation of the federal judiciary in the cost 
of our federal government from .8 of one per cent to 
at least .9 of one per cent. 

The field of administrative law is peculiarly one in 
which the courts require the assistance of counsel if 
they are to perform their function of judicial review 
in an acceptable manner. In this field legislation must 
often be adapted to complex conditions involving a host 
of details with which Congress cannot deal directly and 
as to which it performs its function in laying down 
policies and establishing standards, while leaving to 
selected administrative agencies the making of sub- 
ordinate rules and determining facts. It then becomes 
the duty of the courts, when questions are properly 
presented, to determine whether the legislature has 
acted within constitutional limits in the first place, and 
whether the agencies have acted within the limits of 
their statutory authority in the second place. Each 
policy declared, each standard established, and each rule 
made, involves, or is based upon, complex and technical 
considerations concerning which the agencies are sup- 
posed to be expert and the courts certainly are not. 
What is the meaning of “public interest” in the sale 
of enemy property, in railroad transportation, in grant- 
ing radio broadcasting licenses, in making public other- 
wise confidential information ; who are “undesirable res- 
idents” ; what are “just and reasonable rates” ; and what 
is the meaning of many similar indefinite declarations 
of policy; whether the agencies have adopted proper 
or sufficient standards, and have made proper or con- 
sistent, or sufficient rules to govern their procedures 
and determinations, as well as to guide those who are 
subjected to regulation—these are tough and difficult 
questions. As to all such questions counsel represent- 
ing all interested parties are—or should be—literally, 
indeed, interpreters of facts as well as of Jaw. For 
these reasons the usual tasks of preparing and present- 
ing assignments of reasons or grounds of appeal, rec- 
ords, briefs and oral arguments, become unusually sig- 
nificant. Of these, let us consider, first, the statement 
of reasons or points on appeal. 

Running through the rules of the Supreme Court, and 
of each of the circuit courts of appeals, to say nothing 
of the appellate courts of the various state jurisdictions, 
is a constant insistence upon a specification of the rea- 
sons why the case is brought into the court for review, 
and the points upon which counsel intends to rely. This 
note, struck so constantly in appellate court rule-mak- 
ing, as it relates to civil and criminal cases, is equaily 
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applicable to appeals in administrative law cases. 

As the statement of points on appeal constitutes the 
basis upon which the court acts, and determines in 
considerable measure the limits of judicial review, it 
is a lawyer’s task, of primary importance, to see that 
this statement is properly made. Generally speaking, 
the statement should contain clear and explicit lan- 
guage, bringing the assignment within the provisions 
of the statute relating to -judicial review of the work 
of the particular agency which is under challenge. 
Whether or not it should incorporate the language of 
the statute, particularly where the language is of 
uncertain content, as for example “the public interest, 
convenience or necessity,” it should not be limited to 
the mere language of the statute. The same consid- 
erations are involved here as are involved in pleading, 
where the rule is generally applied that an allegation 
which is confined to the bare language of the statute 
is inadequate. While the. specification should not be 
verbose, there is no reason why the lawyer should not 
use his imagination to be sure that his specification is 
sufficient to include all possible elements of right or 
privilege upon the part of his client whom he claims to 
have been injured as the result of the action of the 
administrative agency. 

If review is sought in a district court this is accom- 
plished by formal pleadings, which conform to long 
established rules. If, on the other hand, review is 
sought in the circuit courts of appeals, the applicable 


(Continued on page 64) 























INFORMAL REPORT OF AN AMERICAN DELEGATE 
TO AN UNIDENTIFIED EUROPEAN CONGRESS 
ON COMPARATIVE LAW 


BY 

EAN WI1GMoRE has already report n the 

number of the AMERICA B \SSOCIATION 

JoURNAL, the more serious aspects the 
Congress of Comparative Law held at The Hague 
There is no need, therefor¢ ipting such a 
thing. I could not if I would, but Paul Harris | 
attended as a delegate for the Bar Associa 
tion: I shall not attempt to duplicate Dean Wigmore’s 


sketchy idea 
Paul Harris is 


report, but shall try to give you a rather 
of the more human side of the meeting 
and I have 


still in Europe id opportunity to 
submit this report to him, but judging m what he has 
said to me I think he will not dissent. Dean Wigmore 
refers to the imperfect arrangements made for the con 
gress. He says they were “of the lowest degree of eff 
ciency.” Perhaps 1 few concrete mples may he 
interesting 
You Register, If Possible 

First we registered, or tried t Che treasurer was 

a nice old gentleman who was supposed to take our 


Monsieur le 
whoever you were. He spoke Dutcl 


English He did 


ten gulden and issue a diploma “pout 
Docteur en droit,” 
and French, only a littl 


not hear 


very well; his nose-glasses kept dropping off. He had 
a mild paralysis agitans. His fountain pen wouldn't 
work, and he hadn’t any change 

The diploma had to be countersigned by the secr 


uzzing around 
y, when 

a pen, 
up and 


tary. He was difficult to find. He kept b 
If you were lucky enough to catcl 
he had a free hand into which you « 
you were in luck indeed. Finally we 
- of Tulane countersigned our diplomas 

A signed and countersigned diploma entitled you t 
some documents and I don’t know what 
the documents were, for I didn’t get any [ inquired, 
but someone got mine or they The invita 
tions ran out before iny as they did 
not take up the cards at the door of the various func 
tions it made no differen 

On the day the conference s 
fifty men waiting to registe1 


1¢ 


atch hin n the 


ild thrust 
Pave it 


invitations. 


were ost 


Cain ut 


were about 
urer announced 


' 
i¢ 


that he wanted to listen to the speeches, and left. One 
of the men who was waiting remonstrated and inti 
mated that he had been hanging around to register 
for two days, with his credentials in his hand, and 


suggested that the treasurer might defer the pleasure 
of listening to addresses Io a bit 1 might deputiz 
someone to take the money and sign his name to the 
receipt. But no. it was scal matter which could 
not be delegated, and, as for waiting, he desired to 
listen to the addresses: and off he went 


Most Papers Read Were in the French (a Foreign) 
- Language 
The addresses to which the treasurer could not de 
prive himself even for a m¢ 
listening dealt to a considerable extent with civil law 


ymment of the 


pleasure of 


EDWARD 9S. 


and 


10 


ROGERS 


York Bars 


ra 


topics and were in French, so that the Americans tou 
themselves hearing discourses on subjects whi 
they were not interested, in a language which th 
did not understand. When the report or address was 
in English and there were some extremely good ones 
which we very much wanted to hear—our Latin col 


leagues, being so anxious to talk that they we 
able to listen, began talking audibly among themselves 


or reading the Matin and rattling the pages; so that 
only fragments of what the speaker was saying could 
be heard. It was the French language, therefore, either 
oral or written, and whether understood or not, that 
prevented the Americans from getting much out what 
went on. 

\nd besides, there were no daily progran It was 
two days before the section rooms were in licated by 
any sort of signs. Nothing was according to schedule 
When any man one would like to hear was to speal 
nobody knew, including the speaker himsel One 
friend of mine sat around for two days 1 speec!l 

his bosom, quick and undelivered, and that is a pan 


ful experience. 
The question of language at international con 
is always a trial for Americans. Whether it is to ou 


discredit (it probably is), it is a fact that only a few 
know any language but English well enough to unde 
stand a speech in French or German. To our conti 
nental colleagues this is just too bad. It is not thei1 


or perhaps I should say they think, 
usually to say it—if a lot 


fault, they say- 
because they are too polite 


of uncultivated people will come to a gathering wher: 
French is the only language spoken: whose fault is it 
that they do not understand? “But what would you: 
Shall we then speak English?—Impossible! Some of 


our French colleagues might not understand 


World Court—Decision in Norwegian-Danish Dis- 
pute Announced in French by a Chinese Judge 


While we were in The Hague the Permanent ‘ 
f International Justice decided a case betw 
way and Denmark, involving alleged ag 
The audience was to a considerable extent 
The judgment was delivered in French 


O 


Greenland. 
American. 
a Chinaman. 

Maybe that is all to the good, and shows tru 


ternationalism and fraternity, but as I sat there and 
looked at the judges—Dutchmen, Chinese, Japanese 
Spaniards, Roumanians, Poles, Belgians, Cubans 


1 , 


knowing their nationa] mental slants—an 
had misgivings of whicl 

I could not help thi 
Monroe Doctrin¢ 


we iT¢ 


Frenchmen 


listened to the pr ceed! 


igs, | 
perhaps I should be ashamed. 
ng what would happen if, say, the 
some principle in which 
interested, should come before that 
where the United States might be a party 
am all wrong—probably I am unduly apprehen 
I suppose I am, but I should dislike to litigate 


American question before that tribunal Anyhow, 


other seriously 


court in 
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sat in that courtroom had the 
I “now it, because they 


lot of Americans wl 
same qualms that I had 
said so. 

The trouble is that continentals and foreigners gen- 
erally don’t understand Americans and American prob- 
lems, and don’t want to. The difficulty seems to be 


that, while Americans are constantly in Europe, Euro- 
peans seldom come here. We understand them much 
better than they understand us. We are, I think, more 


tolerant of them than they are of us. I fully believe 
that a court composed of Americans would be more 
likely to decide questions involving Europe fairly than 
a court composed of Europeans could decide questions 
involving America 


Entertainment Features, However, Were Perfect 


If, then, to the average American delegate, the ses- 
sions of the conference were unsatisfactory, the enter- 
tainments provided could not have been bettered. The 
Dutch do that sort of thing extremely well. There was 
one party given by the Dutch minister of foreign affairs, 
another by the municipality of The Hague, one by the 
Dutch branch of The International Law Association, 
one by the Academy of Comparative Law, one by the 
University of Leyden, and one by the municipality of 
Leyden. 

The arrangements were perfect, the company was 
brilliant, and the f and drink the best imaginable. 


I can’t conceive of any sort of_a party of a similar 
nature being any better than these were. I could not 
help comparing them with similar functions I have 
attended in this country. I remember one diplomatic 


meeting in Washington which I attended. Buffet 
luncheons were served on three successive days. On 
the first day the luncheon consisted of chicken stew 
with rice; on the second day, mutton stew with rice; 
on the third day, veal stew with rice. And none of 
them was good, and all were badly served by perspiring 
and aromatic negroes 

The suppers were buffet, and the food was most artis- 
tically arranged. The Dutch really excel in landscape 
cookery. There would be an enormous salmon mayon- 
naise on a mirror, with a whole lot of little fish swim- 
ming along behind—all of them intended to be eaten 
as well as looked Patés, sandwiches, ducks and 
geese, joints, meat pie—everything you could think of. 
And liquor—punch, Rhine wine, whiskey and soda (for 
the English), champagne by the bucket, and at the 
very end, just before everybody went home, good 
draught beer and lots of it. In spite of the temptation 
to excess, I did not think anybody had too much liquor, 
although almost everybody had too much food. 


Food 


Our continental friends do themselves extremely well 
when it comes to eating. They descend on the table 
like a flock of hungry vultures, and soon destroy its 
architectural beauty. I suppose food, however beau- 
tifully displayed, is intended sooner or later to be eaten, 
but it need not be eaten noisily and with quite so 
much gnashing of teeth, rattling of cutlery, and puffing 
as the continental idea of table manners seems to 
imply. Napkin under chin, with both hands working, 
a Frenchman, Belgian, or German in gastronomic 
frenzy is a sight 

Our foreign friends criticise the American lunch- 
room and the way they say we bolt our food. Amer- 
icans eat fast, but they eat fast to get through eating 
and get at something else. Europeans eat fast, par; 
ticularly when the food does not cost anything, but 
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not to get through eating—not at all. They eat fast 
so that they can keep on eating and be sure that they 
get all the food there is to be got. The idea is that 
what is inside, nobody can get away from you. How 
these people enjoy their victuals, and what a noise they 
make over them! And when the food is dispatched, 
they get busy with toothpicks—not, I suspect, from 
hygienic reasons, but to let no morsel escape. 


Table Manners—‘Other Men, Other Customs’; and 
How to Eat an Ecrivisse 


While on the subject of continental table manners, 
I want to digress a moment. To see them in their 
finest flower, you must go to a French provincial hotel. 
I happened to be in Dijon one Saturday night, at a 
place that is famous for its food. A lot of Frenchmen 
came in to dinner. They believed in la vie sportive 
and were rigged up in tight pants and blue coats with 
brass buttons, and had been out and spent the day 
fishing for minnows in the near-by canals. The spe- 
cialty of the house is écrivisse Bordelaise, which is just 
a fancy way of saying crawfish (the kind that bother 
us on the golf courses out in the Skokie and come out 
of my cellar drain) and Bordelaise is a rich brown 
gooey sauce. The crawfish and the sauce are all mixed 
together in a sort of casserole, and you are supposed 
to eat them with your fingers and sop up the sauce 
with a piece of bread. You are also served with a 
basin of warm water to wipe off your chin and get the 
sticky remains off your hands. 

There is very little meat on an écrivisse. There is 
a morsel under his tail and the technique is bite 
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off his head and suck out his insides, and chew the 
claws. The sound made by an expert eating écri- 
visse in this way is a peculiar and sustained whistle. 
I tried it and got a great deal of whistle and, I am sure, 
very much less nourishment—except from the sauce, 
which I suppose is intended to be applied internally, 
but most of mine went on the outside. 


What the Well-Dressed Comparative Law 
Delegate Wears 


Sut, to get back to the congress, the question of 
clothes is always difficult on an excursion of this sort. 
What to take is a puzzle, and, whatever you take, you 
always regret it. You have too much or not enough. 
The outfit that will meet every possible emergency is 
a tail coat, dinner coat, morning coat, top hat, and 
the necessary accompaniment of shirts, shoes, and ties ; 
but the baggage required to transport such a wardrobe 
is plenty. Still, if you haven't got it, you are likely to 
be caught, as a learned friend of mine once said, pantum 
pendens. 

The English are great stickle 
at least in their own country; but on the continent they 
are likely to be as casual in their apparel as Americans. 
It is a question of transportation with them as with 
us, but Englishmen are inclined to be critical of Amer- 
icans when it comes to clothes 

An English friend of mine at The Hague was greatly 
amused by one of our colleagues who apparently had 
been told that a white tie was required at an evening 
affair, and he had put one on—with a dinner coat. My 
English friend had on a dinner coat, too—he had not 
brought his tails along either—but he was wearing a 
black tie, as of course he should. We had quite an 
argument. He maintained that a white tie should 


lers for correct millinery, 
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never be worn with a dinner coat, and I that a dinner 
coat should never be worn at such a formal affair as 
we were at, and that his costume was just as barbarous 
as my compatriot’s. 

But he was unconvinced. “My dear fellow,” he 
said, “‘a white tie with a monkey jacket—it isn’t done.” 
“My dear fellow,” I replied, “a monkey jacket when 
the invitation said ‘full dress, orders and decorations’ 
that isn’t done either.” He was probably right. But 
he must have been a graduate of the school which 
erected a monument to the boy who shot his father fo 
wearing tan shoes with a morning coat. 

But it is always a consoling thought that, wherever 
you are on the continent, whatever kind of party you 
are at, and whatever you wear at it, there will always 
be somebody funnier than you are. It may be a lad 
in gray flannel pants, or a continental diplomat with 
a bunch of decorations on an Isabella colored shirt, 
or perhaps a dickey with yesterday’s egg on it 


Decoration—But You May Have Left Yours 
at Home 

Decorations bothered the Americans a lot. The in 
vitations said to wear them, and we hadn't any. | 
have a star certifying that I was once president of the 
Winnetka Park Board, and a medal similarly announc 
ing that I was treasurer of the Western Golf Asso 
ciations; but unfortunately I didn’t have them along. 
I suspect that Paul Harris as the founder of Rotary 
has a trunkful, but he didn’t have them with him or 
was too modest to wear them.- Someone suggested that 
we rent some decorations from pawn-brokers’ shops 
around town—there were plenty of beautiful ones dis 
played in their windows; but after consideration we 

(Continued on page 81) 
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THE AMERICAN PATENT SYSTEM* 


World-Wide Admiration of Our Patent System—Progress Linked with Invention—Nature of 


a Patent Right—Originally a Monopoly—Now the Inventor Gives the Public a New Creation 


—National Wealth Vastly Increased by Inventions—Some of the Wonders of the Modern 
World. 





By ANTHONY WILLIAM DELLER 
Member of the New York Bar 


HE widespread interest aroused by the activities 
of the Temporary National Economic Committee 
in its Monopolies Investigation and the patent 
hearings conducted before it at Washington, prompts a 
discussion on the general subject of “Patents.” There 


is a certain school of thought which contends that our 
patent system is fostering monopolies and economic 
practices which are responsible for our economic ills. 
Those of us who have had dealings with patents and 
are familiar with the industrial, agricultural and social 
development of the United States fostered by a system 
which has granted more than 2,000,000 patents since 
the establishment by Congress of the present American 
patent system in 1836, do not regard lightly this attack 
on the patent system and the attempt to enact legisla- 
tion involving fundamental changes of a restrictive or 


destructive nature. 

In his statement before the Temporary National Eco- 
nomic Committee, Mr. Coe, our Commissioner of Pat- 
ents, made reference to the importance attributed to our 
patent system by a Swiss manufacturer who visited the 
Centennial Exposition in Philadelphia in 1876. At 
that time, Switzerland, while a comparatively industrial 
nation, did not possess a developed patent system. This 
Swiss gentleman, a manufacturer, upon his return to 
his own country, made an address in praise of our pat- 
ent system and advocated its emulation by the Swiss 
Government, making reference in his speech to the im- 
portance of the American patent system as an aid to 
industrial progress. In his address, he said: 


Praised by the Swiss 


“T am satisfied from my knowledge that no people 
has made, in so short a time, so many useful inven- 
tions as the American, and if today machinery appar- 
ently does all the work, it nevertheless, by no means, 
reduces the workman to a machine. He uses it as a 
machine, it is true, but he is always thinking about 
some improvement to introduce into it; and often 
his thoughts lead to fine inventions or useful im- 
provements.” 

Subsequently the Swiss patent system was established 
in 1888. 

Another tribute to our patent system is found in re- 
marks attributed to Mr. Korekiyo Takahashi, special 
commissioner appointed by the Japanese government to 
investigate the American patent system when the Jap- 
anese were considering the installation of their own, 
which was created in 1899. At an interview with a 
Patent Office official, Mr. Takahashi, in answer to a 





*From an address delivered as part of a “Symposium on 
Patents,” held at New York on May 2 and 3, 1939, under the 
auspices of the Federal Bar Association of New York, New 
Jersey and Connecticut. 
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question by the official, Dr. P. B. Pierce, as to why the 
people of Japan desired to have a patent system, re- 
plied : 

“T will tell you. You know it is only since Com- 
modore Perry, in 1854, opened the poris of Japan 
to foreign commerce that the Japanese have been try- 
ing to become a great nation, like other nations of the 
earth, and we have looked about us to see what na- 
tions are the greatest, so that we could be like them; 
and we said, ‘There is the United States, not much 
more than a hundred years old, and America was 
not discovered by Columbus four hundred years 
ago’; and we said, ‘What is it that makes the United 
‘States such a great nation?’ And we investigated 
and we found it was patehts, and we will have pat- 
ents.” 


By Japanese Also 


Dr. Pierce, in reporting this interview, added: 

“Not in all history is there an instance of such 
unbiased testimony to the value and worth of the 
patent system as practiced in the United States.” 

A statement made by Senator Platt of Connecticut, 
in 1884, in connection with a bill for the reorganization 
of the Patent Office, is worthy of repetition: 

“To my mind the passage of the act of 1836 creat- 
ing the Patent Office marks the most important epoch 
in the history of our development, I think the most 
important event in the history of our government 
from the Constitution until the Civil War. The es- 
tablishment of the Patent Office marked the com- 
mencement of that marvelous development of the re- 
sources of the country which is the admiration and 
wonder of the world, a development which chal- 
lenges all history for a parallel; and it is not too 
much to say that this unexampled progress has been 
not only dependent upon, but has been coincident 
with, the growth and development of the patent sys- 
tem of this country. Words fail in attempting to 
portray the advancement of this country for the last 
fifty years. We have had fifty years of progress, 
fifty years of inventions applied to the everyday 
wants of life, fifty years of patent encouragement, and 
fifty years of a development in wealth, resources, 
grandeur, culture, power, which is little short of 
miraculous. Population, production, business, wealth, 
comfort, culture, power, grandeur, these have all 
kept step with the expansion of the inventive genius 
of the country; and this progress has been made pos- 
sible only by the inventions of its citizens. All his- 
tory confirms us in the conclusion that it is the de- 
velopment of the mechanical arts of a country which 
brings to it greatness and power and glory. No 
purely agricultural, pastoral people ever achieved 


; 
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any high standing among the nations of the earth. 
It is only when the brain evolves and the cunning 
hand fashions labor-saving machines that a nation 
begins to throb with new energy and life and ex- 
pands with a new growt!l It is only when thought 
wrings from nature her untold secret treasures that 
solid wealth and strength are accumulated by a 
people.” 
What a Patent Is 

At the outset, it should be noted that a patent is a 
creature of statute, while the act of invention, for which 
the patent is a reward, “is applied to the contrivance 
and production of something that did not before exist.” 
Invention differs from discovery. ‘“‘We discover what 
before existed. We invent what did not before exist” 
(Webster’s Dictionary). In other words an invention 
is really the brain child of the inventor and every per- 
son is a potential inventor. Edison observed that ‘‘In- 
venting is the hardest kind of work and requires in- 
tense application of every faculty.” And the drafters 
of our Constitution had the foresight to recognize that 
human ingenuity should be encouraged and rewarded. 
Our patent laws find their basis in the Constitution, 
Article I, Section 8, Clause 8 of which provides: 

“The Congress shall have power to promote 
the progress of science and useful arts, by securing 
for limited times to authors and inventors the ex 

clusive right to their respective writings and dis- 
coveries.” 

In the language of an early Supreme Court case 
(McClurg v. Kingsland, 42 U. S. 202, decided in 1843), 
“the powers of Congress to legislate upon the subject 
of patents is plenary by the terms of the Constitution.” 

The first patent legislation, the Patent Act of 1790, 
enacted pursuant to the provision of the Constitution, 
provided that a board of three, composed of the Secr« 
tary of State, the Secretary of War, and the Attorney 
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General, might issue a patent for no longer than 14 
years. The Patent Act of 1836 created the present 
Patent Office, headed by the Commissioner of Patents 
and staffed by various assistant commissioners, ex- 
aminers, etc.; provision was then made for searches to 
ascertain the novelty of alleged inventions and for de 
termining priority of invention between two or more 
applicants claiming the same invention. The period of 
the grant remained 14 years, with a conditional pro 
vision for an extension of 7 years, until the Patent Act 
of 1870 made it 17 years without extension priv 
ileges. 

Let us now consider, what is the nature of this pat 
ent right about which so many words have been ut- 
tered and so many misconceptions spread. At this time 
it should be noted that there is a vast difference be 
tween the limited, exclusionary right granted by our 
patent statutes, and the monopoly which has been re 
garded as so obnoxious throughout history. Until the 
times of James I in England, the so-called “patents’’ 
conferred by the sovereign were really monopolistic 
grants to royal court favorites of the sole right to deal 
in certain commodities or trades, to the exclusion of 
all others. As defined by Blackstone, a monopoly was 

“A license or privilege allowed by the King, for 
the sole buying and selling, making, working or using 
of anything whatsoever ; whereby the subject in gen- 
eral is restrained from that liberty of manufacturing 
or trading which he had before.” 

‘Patents’ in Tudor Times Were Monopolies 

Queen Elizabeth was particularly active in reward 
ing those who had distinguished themselves in her civil 
and military service, and being without revenues suffi 
cient to make monetary rewards, granted patents for 
monopolies, and these patents in turn were sold by her 
favorites to others, who were thereby enabled to raise 
commodity prices to whatever they pleased. Hume in 
his History of England has listed the astonishing num 
ber of commodities which were thus assigned over to 
patents: 

“Currants, salt, iron, powder, cards, 
fells, pouldavies, ox shin-bones, train oil, list of 
cloth, pot-ashes, anise seeds, vinegar, seacoals, steel, 


calfskins, 


acquavitae, brushes, pots, bottles, saltpetre, lead, ac- 
cidences, oil, calamine stone, oil of blubber, glasses, 
paper, starch, tin, sulphur, new drapery, dried pil 
chards, transportation of iron ordnance, of beer, of 
horn, of leather, importation of Spanish wool, of 
Irish yarn.” 


The mounting indignation against the extension of 
these monopolies culminated in the enactment of the 
Statute of Monopolies in 1623, by which all monopo 
lies were abolished and the Crown was prohibited from 
making any future grants of a like character, with the 
express exception, however, that letters patent, for lim 
ited periods of time, might be granted “‘to the true and 
first inventor” of new manufactures. 

In commenting on the Statute of Monopolies, Coke 
noted that 

“Tt appeareth by the preamble of this act that all 
grants of monopolies are against the ancient and fun 
damental laws of this kingdom, and therefore it is 
necessary to define what a monopoly is: 

“A monopoly is an institution or allowance by the 
King, by his grant, commission, or otherwise, to any 
person or persons, bodies politic or corporate, of or 
for the sole buying, selling, making, working, or us 
ing anything, whereby any person or persons, bodies 
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politic or corporate, are sought to be restrained of 

any freedom or liberty that they had before, or hin- 

dered in their lawful trade.” 

The obnoxious features of early monopolies were 
thus summarized the Supreme Court in its opinion 
in Standard Oil Co. v. U. S. (221 U.S. 1): 

“1. That by the common law, monopolies were 
unlawful becauss their restriction upon individual 
freedom of contract and their injury to the public. 

“2. That as to necessaries of life, the freedom of 
the individual to deal was restricted where the nature 
and character of the dealing was such as to engender 
the presumptio1 intent to bring about at least one 
of the injuries which it was deemed would result 
from monopoly—that is, an undue enhancement of 
price. 

“3. That to protect the freedom of contract of the 
individual, not only in his own interest, but princi- 
pally in the int of the commonweal, a contract 
of an individual by which he put an unreasonable 
restraint upon self as to carrying on his trade or 
business was 


} 


No Monopoly in the Modern Patent 


It is to be obse hat the essence of the monopoly, 
which was abhorrent to the common law, is that it 
takes away fron people some right or privilege 
which they previously had. As the antithesis of such 
a monopoly, the patent grant, on the other hand, au- 
thorized by our patent statutes, takes nothing away 
from the people which they had before, but in fact gives 
them a new creation. In the words of the Supreme 
Court of the Un States, “an inventor deprives the 
public of nothing ch it enjoyed before his discovery, 
but gives something of value to the community by add- 
ing to the sum of human knowledge.” (U.S. v. Du- 
bilier Condenser Corporation, 289 U. S. 178.) 

Our patent statutes authorize the granting of pat- 
ents for “any new and useful art, machine, manufac- 





ture, or composition of matter, or any new and useful 
improvements thereof,” and for “any distinct and new 
variety of plant, asexually reproduced, other than a 


tuber-propagated plant.” In other words, the patent 
grant gives an inventor, for a limited period of 17 years, 
the right to exclude others from using Ais own inven- 
tion, in return for the inventor’s disclosure of his new 
and useful invention, which becomes public property 
at the end of the grant. Without promise of some such 
reward, there is law which could compel the dis- 
closure by an inventor to the public of so many new 
and useful inventions, which are creations of the mind. 
The inventor could, if he chose, maintain his invention 
as a secret, and secret could die with him, as was 
the case with so many arts known to earlier times, 
which were handed down as family secrets and event- 
ually lost forever 


Adding to Store of Knowledge 


\ fact that often lost sight of is the ever-in- 
creasing storehouse of knowledge which is provided 
in our patents by the cumulative disclosures by inven- 
ions as contemplated by the patent 

4888 of the revised statutes (35 
, requires among other things that: 


tors of their i 
statutes. Thus 
U. S. Code. eC 


“Before any inventor or discoverer shall receive a 
patent for his invention or discovery, he shall make 
application therefor, in writing, to the Commissioner 


of Patents. and shall file in the Patent Office a writ- 


ten descriptiot the same, and of the manner and 





HON. CONWAY P. COE 


Commissioner of Patents 


Sota natons - 


























process of making, constructing, compounding and 
using it, in such full, clear, concise and exact terms 
as to enable any person skilled in the art or science 
to which it appertains, or with which it is most 
nearly connected, to make, construct, compound, and 
use the same; and in case of a machine, he shall ex- 
plain the principle thereof, and the best mode in 
which he has contemplated applying that principle, so 
as to distinguish it from other inventions; and he 
shall particularly point out and distinctly claim the 
part, improvements, or combination which he claims 
as his invention or discovery.” 

As an incentive to make known his invention, in the 
“full, clear, concise and exact terms” contemplated by 
the statute, and thus to increase the general fund of 
knowledge and promote the general welfare, the inven- 
tor receives, for a limited period of time—at present 17 
years—the right to exclude others from using his in- 
vention without his consent. 

Our courts have sometimes referred to patents as 
contracts between the inventor and the government 
Thus, in the case of Krupp v. Midvale Steel, 191 Fed. 
588, it was stated: 

“A patent is a written contract between an inven- 
tor and the government. This contract consists of 
mutual, interrelated considerations moving from each 
party to the other for such contract. The considera- 
tion given on the part of the inventor to the govern- 
ment is the disclosure of his invention in such plain 
and full terms that any one skilled in the art to which 
it appertains may practice it. The consideration on 
the part of the government given to the patentee for 
such disclosure is a monopoly for 17 years of the 
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invention disclosed to the extent of the claims allowed 

in the patent.” 

And in Waterbury v. Prentice, 294 Fed. 938, it was 
stated : 

“The inventor gets the privilege to exclude the 
public from its common-law rights for a definite 
term. The public gets the advantage of a disciosure 
of something new, which the inventor might other- 
wise have kept secret.” 

Similarly, in Guaranty Trust v. Union 

(2d) 400, affirmed 61 F. (2d) 1041: 

“An inventor pays for his patent by disclosing his 
invention to the public in such full, clear and exact 
terms as to enable any person skilled in the art or 
science to which it pertains to practice or use it.” 
As expressed in a United States Supreme Court case, 
decided in 1870 (Seymour v. Osborne, 78 U. S. 516, 
533) : 

“Letters patent are not to be regarded as monopo- 
lies, created by the executive authority, at the ex- 
pense and to the prejudice of all the community 
except the persons therein named as patentees, but 
as public franchises granted to the inventors of new 
and useful improvements for the purpose of securing 
to them, as such inventors, for the limited term 
therein mentioned, the exclusive right and liberty to 
make and use and vend to others to be used their 
own inventions, as tending to promote the progress 
of science and the useful arts, and as matter of com- 
pensation to the inventors for their labor, toil, and 
expense in making the inventions, and reducing the 
same to practice for the public benefit, as contem- 
plated by the Constitution and sanctioned by the laws 
of Congress.” 

In Brooks v. Jenkins, 3 McLean 432, the court said: 

“When we consider the inestimable advantages 
which result to the world from the labor, ingenuity, 
and expense of inventors, so far from classing them 
with monopolizers, they should be regarded as public 
benefactors.” 


Inventor Confers Great Benefits on Public 


Similarly, in Parker v. Haworth, 4 McLean 372: 

“Tt is not a monopoly the inventor receives. In- 
stead of taking anything from the public, he confers 
on it the greatest benefits.” 

And in Attorney General v. Rumford, 2 
Ard. 298: 

“A patent for a useful invention is not, under the 
laws of the United States, a monopoly in the old 
sense of the law.” 

Also in Bloomer v. Stolley, 5 McLean 158: 

“It is said monopolies are odious; but a patent 
right that shall compensate the inventor is not a 
monopoly in the general sense of that term. The in- 
ventor takes nothing from society.” 

In Bloomer v. McQuewan, 14 How. 539, the Su- 
preme Court enunciated the doctrine that: 

“The franchise which the patent grants, consists 
altogether in the right to exclude everyone from 
making, using, or vending the thing patented, with- 
out the permission of the patentee. This is all that 
he obtains by the patent.” 

Probably one of the best analyses of a patent grant 
is that enunciated by the Court in the Morton Ether 
case. The Court stated that: 

“At common law an inventor had no exclusive 
right to his invention or discovery. That exclusive 

right is the creature of the statute, and to that we 
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must look if the right claimed in a given case is with- 
in its terms.” 
Ancient Hostility to Innovation 


When one contemplates the present hue and cry 
about patents and the making of proposals such as that 


of creating a moratorium on the granting of patents 
covering labor-saving machinery, one’s thoughts turn 
back to the long record of opposition to innovation. I 
quote from Hayes’ “History of Modern Europe” where 
he makes reference to the age-old attempt to retard 
human progress, if some particular interest sees itself 
threatened. Referring to the restrictive practices of 
the medieval guilds, Hayes says: 

“The guilds, now aristocratic and practically 
hereditary corporations, used their power to pre- 
vent all competition, to keep their apprentices 
from working for little or nothing, to insure high 
profits and to prevent any technical improvements 
which might conceivably injure them. A hatter who 
improved his wares by mixing silk with the wool 
was attacked by all other hatters; the inventor of 
sheet lead was opposed by the plumbers; a man who 
made a success in print cloths was forced to return 
to antiquated methods by the dyers.” 

Thus it is seen, that even before the creation of a 
patent system, there was opposition to the disclosure 
of inventions which effected improvement but perhaps 
temporarily interfered with the accepted methods of 
business and commerce. The burning of coal was a 
criminal offense, punishable by hanging or imprison- 
ment, during the reign of Edward I in the 13th cen- 
tury (1274-1307). Examples could be multiplied, such 
as the opposition of turnpike companies and owners of 
stagecoaches to railroads; the Luddite riots in England 
resulting in the destruction of textile machinery. A 
classic example is the remark attributed to a former 
railroad magnate when he dismissed Westinghouse and 
his new air brake with the statement that he had no 
time to waste on fools, and that you couldn’t stop an 
iron engine with wind! 


Depression Challenges Creation of New Ideas 


It seems to me that we should find in the depression 
through which we have been passing a challenge to 
create new ideas, to develop new industries, and to 
expand production and consumption of goods, as well 
as expand the uses and create new uses to which prod- 
ucts, such as agricultural products, might be put. Thus, 
the progress of chemistry has brought to light entirely 
new uses for such staple food and agricultural crops as 
cotton, corn, sweet potatoes, sugar cane, and soya beans, 
Starch and alcohol from sweet potatoes; wallboard and 
insulation from sugar cane bagasse; plastics from soya 
beans—these are examples of what our inventive genius 
can devise and can do for our nation. As 
Charles F. Kettering: 

“Industry has been very largely built wy 
ventions. Almost all factories, whether they are 
manufacturing a patentable article or not, have prob- 
ably got their start by the use of either a patented 
article or process for producing an article, or an im- 
provement upon a patented process.” 

What we should all recognize is that we shall not 
increase our national wealth and raise our standard of 
living by destroying but by creating—not by ploughing 
under and destroying foodstuffs and agricultural prod- 
ucts and inhibiting individual freedom and initiative, 
but by developing new ideas and creating further fields 
(Continued on page 91) 
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Should the American Bar Association View with Alarm? 


Remarks on Mr. Hogan’s Presidential Address, by Murry Nelson of the Chicago Bar 


PEAKING as the retiring president of the Amer- 

ican Bar Association, Mr. Hogan voices a becom- 

ing solicitude for the future of our institutions. 
Nevertheless some consolation and even a little hope 
may perhaps be derived from friendly but skeptical ex- 
amination of the premises from which certain of his 
conclusions are drawn 

Mr. Hogan says: “Reliance against the exercise of 
arbitrary power must be placed by the people hence- 
forth in the legislative rather than the judicial depart- 
ment of the national government.” Mr. Hogan, being a 
learned lawyer, may naturally be concerned by this. 
3ut he appears to proceed from assumptions which are 
rather extravagant. One is that “arbitrary” is always 
a bad word, forgetting that juries and traffic police 
rightly exercise arbitrary power, and the other is that 
a legislature is more likely to be arbitrary, in the bad 
sense, than a court. “Arbitrate’” means “decide,” and 
sometimes decide very quickly, but not therefore with- 
out rhyme or reason, even though we think the reason 
is a bad one. 

Mr. Hogan says: “For more than five generations 
the people of America have looked with unshaken and 
unshakable confidence upon American courts as temples 
of justice.” This is an assumption which may also be 
questioned. In the first place, courts are not temples 
of justice; they are clinics of law. A court is not a 
temple and law is not a religion. A court is established 
by men to decide questions relating to law, possibly in 
the hope that the decisions may approach an ideal which 
at some time or place men describe as justice. A court 
is only a committee to decide human differences. 

Justice is not administered. Justice is hoped for by 
some and despaired of by others. We do not properly 
say an army wages victory when it wages battle, and a 
physician, we all know, administers only treatment or 
medicine, not health or cures. The hungry child who 
may once have been hanged in England for stealing 
food might not now or then be considered to have had 
justice, but rather only due process of law, and the 
woman today who might be electrocuted in Illinois for 
homicide procured to abort a forced pregnancy, con- 
ceivably by a maniac, might well raise a question 
whether justice had been done even though all the men- 
operated courts in the world had given sanction as to 
the legality of her execution. 

Mr. Hogan says: “Happily, it may be said that noth- 
ing has occurred to diminish that confidence in litiga- 
tion between citizen and citizen or in those cases which 
involve individual liberty intended to be protected by 
those specific and sacred guarantees of the bill of 
rights.” There is little justification for this. Confidence 
in litigation has often been diminished and there is no 
basis for the assumption that the guarantees of the bill 
of rights are either specific or sacred. 

Mr. Hogan has a right to accord unstinted praise to 
the sturdiness of McReynolds and Butler “shown in 
their courageous attempt to preserve landmark after 
landmark of the law.” But here there is an assumption 
that there is something possibly sacred about a land- 
mark. Every sailor knows that owing to geological 
changes a landmark may become a lure of peril rather 
than a beacon of safety, and more of a peril because 
its superficial appearance is unchanged. 


17 


Alexander Hamilton’s opinion, stated by Mr. Hogan, 
about the relative weakness of the judiciary power may 
have been sound but there is no essential validity to 
Mr. Hogan’s own opinion that “the complete inde- 
pendence of the courts of justice is peculiarly essential 
in a limited constitution.” The jury may be part of a 
court of justice and, as we understand it, intended to 
voice popular opinion in a neighborhood regardless of 
the written law. A court of chancery frequently pre- 
vents some Shylock taking his pound of flesh and ap- 
proximates justice in different ways at different times 
and with different words, but the chancellor very much 
depends on the public opinion in his neighborhood. He 
is only a man who may take “judicial” notice of facts. 

Our Constitution, about which Mr. Hogan evidences 
such concern, has not been the sacred and untouchable 
decument which he would make it. This Constitution 
gave the same property rights in a black human being, 
created, as many believe, in the image of God, as it 
did in that quaint hybrid of horse and ass which we 
call a mule. When Congress passed an act prohibiting 
slavery in the Missouri territory the Supreme Court 
of the United States in an opinion, possibly a land- 
mark, by Chief Justice Taney declared the act uncon- 
stitutional in a case in which the opinion said it had 
no jurisdiction. This obiter dictum was elaborately 
commented upon in two dissenting opinions. Whether 
Chief Justice Taney’s obiter dictum was better or 
worse than the act of Congress, apparently could only 
be decided by the Civil War. The Supreme Court of 
the United States were nine men—white men learned 
in the law. 


Slavery and the Constitution 


Human slavery was a bulwark of the Constitution. 
It was big or at least entrenched business at the time 
the Constitution was written and the Fathers wrote the 
Constitution in part to protect slavery and in part to 
limit democratic government. There seemed no way to 
adopt the Thirteenth Amendment except by war. The 
war was popular and the whole nation took part in it 
for four years. The popular opinion in the North was 
that the Supreme Court.was not then sacred, and that 
it was politically minded. 

Nor can the Constitution truly be said to have been 
followed in its provision that the compensation of 
judges shall not be diminished during their continuance 
in office. This provision doesn’t specifically exempt 
them from gasoline, amusement or document taxes any 
more than it entitles them to passes to the Big League 
games. The judicial salary is no more diminished by an 
income tax than by any other tax or does it make any 
real difference whether the tax is imposed by state leg- 
islature or by the Congress. It is conceivable that At- 
torney General Hoar’s opinion might not have become 
a moss-grown precedent if he had belonged to another 
political party or another generation. Attorney General 
Olney happened to agree with his predecessor Hoar but 
that doesn’t make either opinion sacred. Attorneys 
General make mistakes as well as judges. 

Judges in the United States have not often been ex- 
travagantly compensated and when a state judge was 
taxed by Congress on his income and a United States 
judge was likewise taxed by a legislature, it was only 
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human for them to cry out. Direct taxation is of course 
always and obviously more painful than any other kind. 
We pay $5 a gallon for taxed gin which is only worth 
50c, without much complaint, but income taxes in the 
upper brackets make us scream to the courts to throw 
us the Constitution lest we sink. We remember that 
judges are men selected by us as referees, and we more 
often cry for what we call rather than for what 
they may rule to be law 

Mr. Hogan appears to be of opinion that the Consti- 
tution provides that judges are not subject to a general 
tax borne by their fellow citizens. Chief Justice Taney 
was of the opinion that black men had no rights which 
a white man was bound to Whether these 
opinions are good or bad doesn’t make much difference 


respect 


if they are too unpopular. No opinions, definitions o1 
commandments will get by for any long time unless 
they are popular. 

It is hard enough to agree meaning of 
very simple rules and definitions. Rules like the Ten 
Commandments and definitions of words like “fact,” 
“truth,” “matter,” “love,” have been analyzed, inter 
preted and explained for centuries by millions and the 
end is not yet. But when Mr. Hogan gets to a point 
where his “constitutional landmark” rests on a “‘neces 
sary implication” then his legalistic mind has journeyed 
to cloud-cuckoo land. 


about tl € 


Judgments and Precedents 
Mr. Hogan becomes alinost tearful over the murdet 
NOTICE BY THE BOARD OF 
ELECTIONS 
The following states will elect 
for a three-year term in 1940 


State Delegate 


Arkansas Louisiana Ohio 
Colorado Maryland Oregon 
Delaware Minnesota Rhode Island 
Georgia Nevada Utah 

Idaho New Hampshire West Virginia 
Indiana New York 


The following states will elect a State Delegate 
to fill vacancies for a term to expire at the adjournment 
of the 1941 Annual Meeting 
New Mexico Territorial Group 
Wisconsin 


(Alaska, Canal 
Zone, Philip- 
pine Islands) 

The following states, in addition to electing a State 
Delegate for a three-year term, will also elect a State 
Delegate to fill a vacancy expiring with the adjourn- 
ment of the 1940 Annual Meeting: 
Arkansas Delaware 
Colorado Rhode Island 
Any additional vacancies which may occur prio! 
to February 15, 1940, will also be filled at the general 
election. 

Nominating petitions for all State Delegates to be 
elected in 1940 must be filed with the Board of Elec- 
tions not later than April 12, 1940. Forms for nomi- 
nating petitions for the three-year term, and separate 
forms for nominating petitions to fill vacancies, may be 
secured from the headquarters of the American Bar 
Association, 1140 North Dearborn Street, Chicago. 
Nominating petitions, in order to be timely, must ac- 
tually be received at the headquarters of the Associa- 
tion before the close of business at 5:00 P. M. on 
April 12, 1940. 

State Delegates elected to fill vacancies take office 
immediately upon the certification of their election 
State Delegates elected for a three-year term take office 


West Virginia 


of Dobbins v. Erie Company and the infanticide of 
Rogers v. Graves—two long-standing decisions of the 
Supreme Court. Perhaps his agony can be relieved by 
memory of the judgment of Solomon. That was an in- 
stance of legalistic interpretation possibly based on pop 
ular demand. 


It is no jest that “nice customs curtsy 
to great queens” as well as do rigid rules or judgments 


based on “necessary implication” give way to necessary 
expedients. There is, of course, nothing sacred al 
judgment as a precedent, and nothing more sacred about 
a judgment than a statute. The six-inch stymie rul 
and the animus buntandi obviously evidence law-mak 
ing genius, though possibly not to Mr. Hogan’s mind 
sacred like judging who putts first or the intention to 
bunt. Euclid was not the last guess about geometry, 
and Michelson, Milliken and Einstein said they only 
agreed about one thing and that was “there is no hitc 
ing post in the universe.’ 


OUT a 


Courts are agencies of government, and so are ex 
ecutives and legislatures ; all are entitled to respect and 
will receive it from the people to the extent they earn 
it and no more. Courts are not sacred; they are made 
up of human beings, like legislatures, and they differ as 
do physicians or astrophysicists, so when they err t 
errors should be discovered and corrected each by its 
own caste, before the more painful processes of public 
indignation are set in motion. 

“Unshaken and unshakable confidence,” to repeat 
Mr. Hogan’s words, in human judgments, opinions and 
diagnoses presages the fall of any man-made institution 





at the adjournment of the 1940 Annual Meeting of the 
Association. 

Attention is called to Section 5, Article V 
Constitution, which provides: 

“Not less than one hundred and fifty days before the 
opening of the annual meeting in each year, twenty-five 
or more members of the Association in good standing 
and accredited to a State (or the territorial group) from 
which a State Delegate is to be elected in that year, may 
file with the Board of Elections, constituted as hereinafte: 
provided, a signed petition (which may be in parts), nomi- 
nating a candidate for the office of State Delegate for and 
from such State (or the territorial group).” 

Unless the person signing the petition is actually 
a member of the American Bar Association in good 
standing, his signature will not be counted. A member 
who is in default in the payment of dues for six months 
is not a member in good standing. 

Each nominating petition must be accompanied 
by a typewritten list of the names and addresses of the 
signers as they appear upon the petition. 

Ballots will be mailed to the members in good 
standing accredited to the States, in which elections 
are to be held, within thirty days after the time for 
filing nominating petitions expires. 

Nominating petitions will be published in the next 
succeeding issue of the AMERICAN BAR ASSOCIATION 
JourNAL which goes to press after the receipt of the 
petition. Additional signatures received after a peti- 
tion has been published will not be printed in the 
JOURNAL. 

While there is no restriction on the maximum 
number of names which may be signed to a nominating 
petition, in the interest of conserving space in the 
JourNnaAL the Board of Elections suggests that not 
more than fifty names be secured to a nominating pe 
tition. 


, of the 


EDWARD T. FAIRCHILD. 


Chairman of the Board of Elections 
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THE ACHIEVEMENTS OF THE AMERICAN BAR 


ASSOCIATION: A SIXTY YEAR RECORD" 





By Max RApIN 


CHAPTER VI (continued ) 
ADMISSION TO THE BAR 


HAT the standards ought to be raised—made uni- 

form if possible—but at any rate raised in as many 

jurisdictions as possible, was not seriously disputed 
by the members of the Association. The question was, 
how it was to be done. And on this point there was 
a great deal of dispute. 


Testing Legal Education 


Evidently, an examination of some kind must be 
given. Such an examination was already required in 
most states. As we have seen, whether this examina- 
tion was oral or written made little difference. The 
opinion of the committee was that in either case it 
was quite inadequate. The inadequacy lay in the fact 
that the examining body—generally the judges of the 
Supreme Court between terms—neither took their du- 
ties seriously nor were qualified to perform them. 
Many lawyers can recall from their own memories the 
solemn farce of being asked to name the incorporeal 
hereditaments described in Blackstone, or to give the 
date of Magna Charta. To examine an applicant in 
law seemed to be much easier than to make the law, 
or, at any rate, to lay it down. 

The proper examiners seemed to be the teachers of 
law. In no less than seventeen states, it was provided 
that a law school diploma would of itself entitle an 
applicant to admission. The only difficulty was that 
there was no effective control of the law schools them- 
selves and the very slight examination which the com- 
mittee was able to make indicated that a control was 
highly necessary. 

At the time, many states had no law schools at all, 
and those law schools which existed were few in num- 
ber and often poor in quality. If proper law schools 
could be created to which all or most students had 
access, there would seem to be no reason why the task 
of preparing and certifying students for the bar should 
not be turned over to them. That, at any rate, was 
the opinion of the committee, reported at the second 
meeting of the Association. It was put in the form 
of a resolution: 

“Resolved: That the several state and other local 

Bar Associations be respectfully requested to recom- 
mend and further in their respective states the 
maintenance by public authority of schools of law, 
provided with faculties of at least four well-paid and 
efficient teachers whose diploma shall, upon being 
unanimously granted, after a full and fair written 
examination, be essential as a qualification for prac- 
tising law.” 

This was only one resolution out of four recom- 
mended. The report of the meeting states that they 
were met with a “storm of protest’”’ and were tabled 
for a year. 

As a matter of fact, it was the quoted resolution 
which was the object of most violent opposition. When 





*The first chapters of Professor Radin’s study of the Asso- 


ciation’s history were published in the November and Decenber 
numbers of the Journat. The series will continue in succeeding 
numbers. 


the matter came up again in 1880 at the third meeting, 
it was rejected in the form proposed and it was merely 
suggested innocuously and inoffensively that good 
schools of law ought to be maintained in every state. 


Law Schools and the Backwoods Boy 


The basis of the opposition was the stereotyped pic- 
ture of the backwoods boy poring over Coke and Black- 
stone by the light of a blazing pine-knot. That is to 
say, it was made a matter of sentiment and the fact 
that this sentiment was so vigorously expressed and 
so successfully presented to a group of lawyers of itself 
shows how deeply rooted the public feeling was which 
demanded the utmost freedom of access to the profes- 
sion of law. 

However, the opposition to the assignment of the 
function of certifying lawyers to the law schools of 
the country was in reality based on sounder and better 
reasons than the sentimental picture of the backwoods 
boy and the blazing pine-knot. How were law schools 
to be obtained that could perform this function satis- 
factorily? In the year 1880, there were extremely few 
jurisdictions in which any type of free education above 
the grammar school grade was offered and many in 
which there were no free schools at all. Some of the 
members of the Association boldly advocated public 
law schools properly manned and generously supported 
out of public funds. But it was not clear, even if that 
were feasible, that there would be any guarantee that 
these schools would be of the quality desired. The 
standards of public service in 1880 were not such as 
to inspire confidence. There was nothing to lead one 
to believe that the public task of education would be 
any less dominated by politicians than other public 
tasks were. 

But a public monopoly of law teaching was obviously 
unattainable and, in the opinion of most of the mem- 
bers, undesirable. Without such a public monopoly, the 
classification of law schools into those which had the 
privilege of certification and those which did not, was 
bound to raise so many difficulties that it could hardly 
hope to be generally accepted. It was more or less 
half-heartedly tried in some states but has been usually 
abandoned. 

Boards of Bar Examiners 


Since the certification of lawyers could not be left 
to law schools, the creation of boards of bar examiners 
was indicated. By the fourteenth meeting of the Asso- 
ciation in 1891, sentiment in favor of a permanent ex- 
amining commission was reported from twenty-one of 
the twenty-six chief justices who replied to a ques- 
tionnaire. The dissentient voices were few and not 
from states that carried great weight. The Association 
might properly base its further efforts on this founda- 
tion. 

The next important question concerned the content 
of these exarninations. And here the problem of ad- 
mission was complicated by the rapid rise of law schools 
throughout the country. It must be emphasized that 
those who attribute the overcrowding of the bar to the 
increase in law schools are putting the cart before the 
horse. In the years 1878-1890, it was pointed out to 
the Association, there had been each year only 3,186 
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students in law schools as compared with over ten thou- 
sand in schools of theology and twelve thousand med- 
ical students. Only fifteen hundred students graduated 
f.om law schools annually, on an average. The number 
of annual admissions to the bar ran from five thousand 
to ten thousand. 

What really was taking place was a rapid rise in 
population and expansion of business which increased 
the demand for lawyers and in this way stimulated the 
growth of law schools. By the same token, the prob- 
lem of the untrained and untested applicant was ex 
acerbated. 

It was impossible to divorce the bar examination in 
kind and quality from the examination or other test 
used in the law school. As the law schools multiplied, 
the distinction between those of university rank whose 
work could be placed side by side with the work in 
medicine or in the exact sciences, and inferior schools 
which professed to give merely a training for practice, 
became more marked. The superiority of the former 
seemed self-evident. It was here that the standard was 
set, and all law schools, as far as their facilities per- 
mitted, tended to form themselves on this model. 

Bar examinations followed suit. As the case method 
spread, the examinations in law schools became stand- 
ardized in the now familiar form—sets of facts sum- 
marized and specialized, involving issues which were 
to be determined by legal reasoning. Questions of the 
old type involving merely repetition of facts committed 
to memory were definitely discouraged 

Types of Examination 
Whether the one type of examination was better than 


the other need not be specially considered here. The 
type that required the application of legal rules to new 
sets of facts was the one that the law schools con- 
nected with universities favored. The American Bar 
Association, without specifically taking a position on 
this point, was willing to accept the leadership of those 
whom it regarded as qualified experts. And improve- 
ment in admission to the bar meant definitely in their 
minds the assimilation of bar examinations to the type 
set by law schools to their students. 

The lawyers of the country were not for the most 
part graduates of law schools. Those who were mem- 
bers of the Bar Association constituted a much smaller 
percentage of the total number of lawyers than is now 
the case. But then, as now, there would be little 
reasonable question that the members of the American 
Bar Association were the élite of their profession. They 
too, however, had in general received only a practical 
apprenticeship, and had not had systematic school train- 
ing in law. They were not, it is true, “pine-knot”’ 
lawyers. Most of them had received a certain amount 
of general education. But nearly all of them had fully 
realized that under the modern conditions the first 
requisite in raising the standard of the profession was 
to demand of the applicant for admission, proof of the 
same attainments as the law school graduate. Some, 
as we have seen, were quite willing to place upon the 
law schools the entire responsibility of certifying pros- 
pective lawyers. In the last analysis, the only thing that 
prevented this was the great diversity between the 
schools themselves and the political and local difficulties 
that would arise from any attempt at rating them or 
discriminating between them. 

As far as the requirements for admission were con 
cerned, the Association, by giving its support to a type 
of examination developed in law schools, also neces- 
sitated the creation of a more or less permanent board 
of competent examiners. The profession of the law 
was to be something wholly different from a casual 
trade which anyone might undertake who would, and 
different again from the misconceived ideal of the early 
nineteenth century. The Association may be said to 
have succeeded in establishing in a little more than a 
decade that to practise law was a task involving a high 
degree of specialized skill and that it was urgently in 
the public interest to see that this skill was present in 
the practitioners. 

CHAPTER VII 
THE EDUCATION OF A LAWYER 

HE examination of a candidate for admission to 

the bar must, of course, be first of all an examina 

tion in legal learning. The examination of his 
moral fitness is another and a more difficult matter 
But even an examination merely in law at once raised 
questions of the first magnitude, and the first of them 
is: Just how much legal knowledge could be reasonably 
expected of a candidate? 

We may recall that at the second meeting the resolu 
tions of the committee were received “with a storm of 
protests” and were tabled. The protests were directed, 
it is true, chiefly against the fourth resolution which 
sought to make a law-school training mandatory. But 
it would be profitable and interesting to see what in the 
minds of the committee was the proper subject-matter 
of legal study whether in law schools or out of them. 
The opinion of the members on this subject was em 
bodied in the third resolution: 

3. “Resolved, that the said state and other local 

Bar Associations be respectfully requested to recom- 
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mend and further in such law schools a general 
course of instruction, to be duly divided, for ordi- 
nary purposes, into studies and exercises of the first 
year, of the second year, and of the third year, includ- 
ing, at least the following studies: 

1. Moral and Political Philosophy. 

2. The Elementary and Constitutional Principles 
of the Municipal Law of England and herein: Ist of 
the Feudal Law; 2nd the Institutes of the Municipal 
Law Generally; 3rd the Origin and Progress of the 
Common Law. 

3. The Law of Real Rights and Real Remedies. 

4. The Law of Personal Rights and Personal 
Remedies. 

5. The Law of Equity. 

6. The Lex Mercatoria. 

7. The Law of Crimes and their Punishments. 

8. The Laws of Nations. 

9. The Admiralty and Maritime Law. 

10. The Civil or Roman Law. 

11. The Constitution and Laws of the United 
States of America and herein of the jurisdiction and 
practice of the courts of the United States. 

12. Comparative Jurisprudence, and the Constitu- 
tion and Laws of the several States of the Union. 

13. Political Economy.” 


A Formidable Minimum Requirement 


This, one must allow, is a formidable requirement. 
Attention may well be called to the fact that it is a 
minimum. The studies are to include this much, 
“at least.” And we may remember that this was not set 
up by a group of academic idealists, but by a number 
of practical lawyers of better than average standing 
and success in their profession. 

The ideal was one thing. The actual fact was 
another. And, as we might have expected, the Asso- 
ciation turned from the setting of ideal standards to a 
consideration of the work actually done by the law 
schools which—at any rate, some of which—were con- 
stantly increasing in efficiency and quality. 

Thirteen years after the meeting in which the appli- 
cant for admission was to demonstrate his mastery of 
“at least” the course of study just described, a com- 
mittee of the Association undertook a survey of what 
was taught in law schools and reported as follows: 

1. For the year 1891-2 there were 5,270 students 
enrolled. 

2. The following subjects were generally taught: 
contracts, agency, suretyship, bills and notes, part- 
nership, torts, real property, personal property, con- 
veyancing, corporations, bailments, wills and admini- 
stration, mercantile law, domestic relations, common 
law pleading, evidence, equity, procedure, constitu- 
tional law, criminal law. 

3. Rarely taught were comparative constitutional 
law, administrative law, public and private interna- 
tional law, legal history. 

4. Methods of teaching: 

a. recitations from text-books—most common 
method. 

b. lectures. 

c. case system. 

d. practical exercises—moot courts; practice 
courses. ’ 

5. Examinations: written or oral. 


Bar Association Recommends Study of Legal 
Principles 


While instruction was generally adequate, it was, 





in the main, too technical; elementary principles were 
neglected. The committee recommended : 

1. That provision be made for post-graduate 
study in general jurisprudence and public law. 

2. That the schools include, as a part of their cur- 
ricula, a number of elective subjects: public law, inter- 
national law, history and theory of law, comparative 
jurisprudence, and science of government. 

3. That better preliminary training be required, if 
practicable. 

This report resulted in the following resolutions : 

“Resolved, That the . . . Association . . . recom- 

mend that the power of admitting members to the 

Bar and the supervision of their professional con- 

duct, be . . . lodged in the highest courts of the 

State; and that the examinations of candidates be 

referred to a permanent commission, appointed by the 

CONE, .. . 

“Resolved, That at least two years study should 
be required of every student... . 

“Resolved That, while fully approving the school 
method of study, . . . the Association deprecates the 
needless multiplication of such schools . . . 

“Resolved, That... it is a part of the highest 
duty and interest of every civilized State to make 
provisions when necessary for the maintenance of 
law-schools . . . 

“Resolved, That the Association also recommends 
to the profession as a public duty and service the 
endowment of chairs of elementary law and of sci- 
entific jurisprudence in such schools. . . 

“Resolved, That the first year of every law school 
course should be devoted to the teaching of elemen- 
tary law and the principles of jurisprudence, by both 
logical and historical methods . . . 

“Resolved, That the most imperative need of our 
law schools is of books . . . properly adapted to the 
use of beginners, and giving them a clearer and more 
systematized view of elementary law than is found 
in any of the treatises written for the use of prac- 
titioners ... 

“Resolved, That all law schools, if possible .. . 
should also maintain post-graduate courses of in- 
struction . . . to give students the opportunity of 
accomplishing either or both of two important ob- 
jects, viz.: 

1. Of pursuing further that systematic study of 
the positive law . . . with all the advantages given 
him by daily practice illustrating the doctrines and 
showing their application in practice. 

2. Of pursuing special lines of study .. . 
“Resolved, That the further consideration of a 

proper course of study for American law schools be 

recommitted to the .. . committee . . .” 

The definite recommendations contained in the reso- 
lutions are few, but the general purport is unmistak- 
able. The study of the law was to concern itself less 
with a specific technical apprenticeship and more with 
an attempt at understanding principles. There is re- 
peated reference to “elementary law,” “scientific juris- 
prudence,” the “logical and historical methods.” 

These are by no means merely mere phrases. In 
1892 the notion of a lawyer generally prevalent, within 
the profession and outside of it, was that of a some- 
what genial trickster who used one device after another 
in order to defeat his opponent, and the test of a good 
lawyer was the possession of the largest bag of tricks. 
The law-school-trained lawyer still constituted an in- 
significant minority. Probably not ten per cent of the 
members of the judiciary had had the training which 
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THE ATTORNEY’S APPRENTICE, by Daumier 


This is a portrait of the artist by himself. It first appeared in the Paris magazine Charivari in 1860 
cartoons were soon lost sight of, and interest only revived after his death. 
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the Association in these resolutions declared to be es- 
sential for the proper preparation of every lawyer. The 
“practical” lawyers were frequently heard to express 
themselves with great contempt for the generalities and 
academic irrelevancies of jurisprudence and history. 

The contrast between the attitude of the practical 
lawyer and the advocates of a generalized training 
showed itself especially in the attitude toward the teach- 
ing of procedure. There is a sense, and a proper sense, 
in which procedure is the essence of the law. His- 
torically, it was almost everywhere the institution out 
of which law developed. And certainly to know what 
a person’s rights are, is a futile and sterile piece of 
knowledge unless one knows how to get them. 

There will, consequently, always be a feeling among 
both lawyers and laity that what is wanted of a lawyer 
is an expert acquaintance with the methods by which 
rights are secured and defended, and there will always 
be a tendency—for various reasons—on the part of 
the profession to magnify procedural skill. It is, there- 
fore, an exceedingly important question to determine 
how much of that skill an applicant must have when 
he is admitted to the bar and how much he may be al- 
lowed to acquire by experience. 

Apprenticeship System 

The older type of training American lawyers was 
by a kind of apprenticeship. A young man spent some 
years in the office of a practising lawyer. To be sure, 
he was supposed to “read,” but the reading did not 
have to be very deep, to satisfy the requirements of 
the perfunctory examinations already mentioned. But 
for learning procedure, an apprenticeship was admir- 
ably suited. To acquire a technical craft nothing could 
be better than the performing of the tasks involved fre- 
quently and under supervision. It is an old and, in- 
deed, the oldest type of teaching, because technical 
crafts were the first things taught. 

Could this necessary and essential technique also be 
acquired by systematic instruction in a school? If we 
look at the third resolution in the first report of the 
committee on this subject there is no mention whatever 
of procedure. But in 1892, when the survey of actual 
teaching was presented, it was found that procedure 
was one of the subjects “generally taught” and that 
“practical exercises” constituted one of the methods 
generally employed 

But the resolutions adopted certainly lay no stress 
on this practical side of legal training. It may well be 
that it was felt that the practical side was sufficiently 
insisted upon and not likely to be neglected, but in 
view of the general tone and attitude of the committee 
it is more likely that “practical exercises in procedure” 
at the beginning of legal preparation did not seem to 
the leaders in the profession the likeliest method to pro- 
duce the type of lawyers they wished to see. 

Evidently the same problem is faced in medical edu- 
cation. It has been finally solved in modern medical 
schools, by placing the practical training at the end 
of the systematic and preparatory study. How far that 
can be done in the case of the law, we need not here 
consider. The important matter for our present pur- 
pose, is that the Association, both in its general rec- 
ommendations and in the encouragement of law school 
study, gave effective support to the idea that what was 
wanted in the legal profession was not an increase of 
technical skill, but a great increase in cultural back- 
ground and in the habit of scientific analysis. 

One of the recommendations dealt with a point which 
was certain to elicit a vigorous resistance from those 





who could not rid themselves of the naive prejudices of 
a pioneer community. That the study of the law should 
be restored to its former condition of a systematic body 
of learning of university grade was a doctrine that the 
Association had—we may say—successfully implanted, 
so that the opposition became both less respectable and 
less formidable. The Association was not yet prepared 
to demand that this professional training be acquired in 
a law school and nowhere else. It is clear, however, 
that if the right kind of tests were given, it would be 
almost insuperably difficult to acquire it elsewhere. But 
the door was left open for the rare instance in which 
that was feasible. 


Prelegal Education 


A new and different question arose in connection 
with admission—not to the bar—but to the right to 
train for the bar. The study of the law still seemed to 
many the study of a specialized mass of learning. With 
intelligence and application anyone could master it. Was 
there any justification for confining even the oppor- 
tunity to a limited class of the community ? 

Its confinement to a limited class in England in past 
time no one would venture to advance as an argument. 
The English barrister—although not the attorney and 
solicitor to the same extent—belonged to the upper 
classes. He was a “gentleman.” He wore a sword and 
put “Esq.” after his name. Indeed it was this fact in 
the history of the legal profession which supported the 
resistance to the proposition that not everybody was to 
be admitted to the study of the law. The right to prac- 
tise the profession of law had at one time been one of 
the incidents of an aristocratic society. This must no 
longer be the case. Law was not to be allowed to be- 
come in any sense “aristocratic” or the monopoly of a 
specially privileged group. 

Evidently no such notion was even remotely present 
to the minds of the members when they suggested in the 
report under survey that a better preliminary education 
should be secured, wherever practicable. One of the 
purposes of this recommendation was, to be sure, the 
hope that the numbers who were crowding into the pro- 
fession would be reduced and that the reduction would 
be by way of eliminating an undesirable element. As 
law was then taught—and for a moment we may dis- 
regard the fine and lofty ideal of the first committee’s 
report—it was easily possible for men to learn the sub- 
jects of the curriculum, who were essentially unedu- 
cated, scarcely more than literate. If education had any 
virtue—and nearly all the states in the Union were com- 
mitted to the doctrine that it had—a preliminary educa- 
tion of some sort might be supposed to result in a better 
type of person, or, at any rate, in a bettered type. And it 
was to the class com of such bettered persons, that 
the Association wished to confine the opportunity of 
entering the law. 

Was this an aristocracy? There were men who main- 
tained that it was, that it confined the practice of the 
most important of professions to those who were al- 
ready privileged by being born in families of relative 
affluence. Evidently this reproach fails completely in 
those states—by far the majority—which offer their 
citizens a complete and free education. There can be 
no suspicion of an aristocracy that is created by proven 
capacity to avail oneself of opportunities open to every- 
one. 

The Bar Not an Aristocratic Monopoly 


That is what the Association firmly believed and what 
they finally succeeded in persuading the country to be- 
lieve. The opposition, which was vocal and persistent 
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enough, was compelled to stress the fact that in some 
jurisdictions no such opportunities were provided, and 
in those places the policy advocated would result in 
making less favored young men incapable of preparing 
for the bar. The obvious answer, of course, is that 
these jurisdictions should mend their ways and behave 
as enlightened communities might be expected to be- 
have, and that their inadequacy in this respect should 
not be made an obstacle to the vital and necessary task 
of raising the level of the profession. 

We may say that as early as the year 1892 the 
Association had secured general acceptance of its prin- 
ciples—first, that systematic preparation for the bar 
under some sort of supervision should precede the tak- 
ing of the examination; second, that only those with a 
certain modicum of general education should be per- 
mitted to prepare themselves. The actual realization of 
these principles was, of course, very far in the distance 
as yet, but the movement had been set in motion, and 
as long as it was supported by the organized lawyers 
of the country it was clear that it would go from strength 
to strength. 

These two principles were frame-work rather than a 
fully completed structure. The very serious question of 
the contents of the law curriculum and of the kind of 
preliminary education still remained. It was inevit- 
able, too, that the enhancement of these principles kept 
pace with the rate at which they spread throughout the 
country. The doctrine became adopted that lawyers 
must be men of education, carefully trained for their 
task; it also became axiomatic that this education and 
training must be of a high quality. 








Section of Legal Education Formed 

The new direction which the efforts cf the Associa- 
tion were to take was indicated by the creation in 1893 
of a section of legal education which was given a 
standing and a dignity much greater than that of a 
committee. Its chief task was to maintain a close con- 
tact with the existing instrumentalities of legal educa- 
tion—the law schools, and supply those defects which 
had been found sixteen years earlier, when the Asso- 
ciation was founded. 

The proceedings of the section on legal education 
consist at the-beginning chiefly of the addresses made 
before the section by teachers of law in university law 
schools and by members of the teaching and administra- 
tive staff of universities generally. These addresses 
were for the most part a presentation of the problem 
and suggested solutions. In the discussions, these mat- 
ters were subjected to a constant fire of criticism. It 
is hard to see that any important aspect of the question 
was overlooked. 

The intimate association of the section on legal edu- 
cation with the organized law schools at once revived an 
old problem. Very few of the lawyers who were active 
in the bar association felt themselves competent to de- 
termine what the content of a law course should be. 
For this reason the section had been created and the 
contact with eminent law-teachers fostered. But the 
difficulty lay just at this point. The notion of a law 
school itself needed defining. The practice existing then 
—and widely existing now—made it possible for any 
person or persons to form a law school, and give de- 
grees, and the laity had as little means of determining 
what law schools were good and what were not, as they 
would have in the case of engineering or medical 
schools. 

Sore regulation was necessary. In 1897, the Asso- 
ciation adopted a resolution to that effect : 

“Resolved, That the American Bar Association 
disapproves the policy which now generally prevails 

. which makes it possible for persons to organize 
law schools and confer degrees without reference to 
the length of course of study or the qualifications re- 
quired for admission and graduation of students, and 
that this Association believes that the degree-confer- 
ring power should be subject to strict State supervi- 
sion to be exercised in a manner somewhat similar 
to that which is exercised by the Regents of the Uni- 
versity of New York. 

“And resolved further, That this Association em- 
phatically disapproves of the conferring by law 
schools of the Ph. D. degree or any other than the 
strictly law degrees.” 

To disapprove of the practice was easy enough. It 
was not so easy to stop it in forty states or more, in each 
one of which vested interests and popular prejudices 
made it easy to raise outcries against the dominance of 
professional opportunities by a small fraction of the 
members of a profession. There was very little pros- 
pect that a political agitation initiated by the Bar Asso- 
ciation would be fruitful of anything but noisy and 
angry rhetoric and a great deal of beclouding of the 
issue. 

The Bar Association decided to take a very different 
course. In 1900, when the Association had been in ex- 
istence for twenty-two years, a new step was taken in 
the direction which had become one of the fundamental 
objectives of the organization. 

Law Schools Organize 

Pursuant to the invitation extended by a committee 

of the section of legal education of the American Bar 




















rr es 














~~ we 





sl tnt A 





ACHIEVEMENTS OF THE AMERICAN BAR ASSOCIATION 





25 








Association, representatives of American law schools 
met at Saratoga, on Tuesday, August 28, 1900, and or- 
ganized an Association of American Law Schools. The 
standard adopted for admission into the association was 
that all members should require students entering to be 
graduates of a high school or have equivalent attain- 
ments, and, secondly, that the school should have the 
ownership of or convenient access to a library which 
should include the reports of the state in which the 
school was located, and of the Supreme Court of the 
United States, and, thirdly, that members should main- 
tain a course of study of at least two years, thirty weeks 
per year of ten hours average required study per week ; 
at the end of five years the members were to be required 
to increase the length of their course to three years. 

The story of the Association of American Law 
Schools is one wholly apart from that of the American 
Bar Association. Nor, by the creation of the new or- 
ganization, did the section on legal education of the bar 
association abdicate 3ut what did happen was that 
the new association, which owed its inception so largely 
to the efforts of the organized bar, was able to assist 
notably in the task on which the bar association had 
spent so much effort. 

The Association of American Law Schools by its 
very constitution was able to take a great forward stride 
in eliminating the condition which had so early been 
found to be the chief obstacle in turning over the con- 
trol of legal education to the law schools. There were 
so many law schools and so many of poor quality. Mem- 
bership in the association was hedged in with so many 
definite conditions and was soon subject to such super- 
vision, that a member law school—whatever gradations 
might exist among the members—was certain to be 
free from the vices to which some types of law school 
are prone, and could be certified as competent. 


Graduates Not Exempted from Bar Examinations 


None the less, the Association of American Law 
Schools almost at once passed what looked like a self- 
denying ordinance when it formally resolved: that the 
degree of a law school—any law school—should not 
admit to the bar, but that such admittance should be 
gained only by formal examination by a State board. 

It may be properly said, however, that this was much 
more of a measure of self-protection than of self-denial. 


If the member schools had determined differently, it is 
likely enough that the efforts they had successfully 
made to raise the quality of instruction among them- 


selves would result in being compelled to share their 
privileges with any group of persons who without a 
shadow of competence, and with no motives except that 
of commercial profit, would declare themselves to be a 
law school and offer degrees in law. 

It was inevitable that the existence of the Associa- 
tion of American Law Schools and its close connection 
with the American Bar Association would have a salu- 
tary effect on all the law schools of the country that 
were not frankly commercial in character. A great 
many law schools with ideals higher than their budg- 
etary capacities had come into existence. The fact that 
membership in the A. A. L. S. could be attained only 
by the fulfillment of fairly onerous conditions spurred 
the schools capable of the effort, to satisfy these condi- 
tions, and exercised a powerful pressure on the sup- 
porters of the schools to help render them capable. 

In this fashion the American Bar Association and the 
A. A. L. S. together raised the quality of law school 
teaching and made of the law school a proper instfu- 





ment to take over the education of the American lawyer. 

And the demands made by the Bar Association upon 
the incipient lawyer grew constantly greater. In 1906 
the following committee recommendations were adopted : 

1, That all States and territories appoint a board of 
bar examiners. 

2. That all States not now having such a board at 
least require a minimum education equal to high 
school before admission. 

3. That the Association favors a preliminary edu- 
cation equal to at least two years of college. 

4. That the Association approves a rule requiring 
three years of law school training before admission 
to the bar. 

5. That the Association disapproves of the con- 
ferring of law degrees by correspondence schools. 

6. That the Association disapproves of admissions 
to the bar on law school diplomas only. 

7. That the Association recommends the adoption 
of a uniform law on the subject of law degrees. 


Higher Standards Generally Accepted 


The position taken by the Bar Association in 1908 is 
still an ideal that is short of being completely realized. 
At the present time, however, nearly a generation after 
the recommendations just enumerated, the council on 
legal education can report to the bar association that 
thirty-eight states now require a minimum of three 
years of legal training, and that of these, twenty require 
that where the study is done in a law school equivalent 
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credit be given to three years in a full-time law school 
and four years in a part-time law school ; further, that 
thirty-six states containing seventy-six per cent. of the 
law students demand two years (or the equivalent) of 
college training either before beginning the study of 
law, or before taking the bar examination. In most in- 
stances this college training can only with great diffi- 
culty be obtained simultaneously with law study, so that 
the entire twenty-five states may be listed in the group 
that have realized the aspiration of the Association, 
stated so long ago and so energetically pursued. 

Further, in eleven additional states, the State bar 
association has approved the standards of the American 
Bar Association. The result is that in on a two States 
(counting the District of Columbia which contains 
twelve per cent. of the law students of the country) 
has the educational requirement neither been accepted 
by the State nor approved by the organized bar. The 
labors of the Association in this respect have been com- 
pletely successful in more than half the United States 
much more than half by population—and may soon 
reach four-fifths. 

We may go further. In only six States is there no 
educational requirement at all, and in all but six States 
—not quite the same six—legal training of some kind is 
a condition to being permitted to take the bar exami 
nation. 

It is a great and notable achievement. It was a long 
uphill struggle against the forces of prejudice and ob- 
scurantism. It was carried on by men who themselves 
had nothing to gain or lose by the success or failure of 
their efforts, by men, also, who were not attempting to 
force upon a growing generation the standards and 
values of their own day. Most of them had to meet 
with equanimity and good temper the imputation of in 
terested motives and the sneer that they themselves 
would not have qualified for the bar under the condi 
tions they desired to set up. That in spite of all these 
difficulties they persevered, is a tribute to their idealism 
as well as to their ability. That they were willing to 
take one step after another is a demonstration of the 
saving common sense which is part of the tradition of 
the common law. 

“Evidently the work will not be over even when al! 
the states in the Union have carried out the recom 
mendations of the committee of 1908. It may well be 
that further examination of the question will lead to the 
enlargement and enrichment of the legal curriculum 
and the increase in the requirements of pre-legal train- 
ing. Kansas already demands three years of collegiate 
work before beginning the study of the law, and many 
law schools demand the A. B. degree as a condition of 
entrance. We shall probably see the standard set by the 
Association substantially raised before it is adopted by 
all the States. 

In all their labors, the members of the Section of 
Legal Education have been notably aided by the able 
efforts of Mr. Alfred Z. Reed, staff member of Carnegie 
Foundation for the Advancement of Teaching, whose 
two exhaustive reports, “Training for the Public Pro- 
fession of the Law” (1921) and “Present Day Law 
Schools in the United States and Canada,” lay the 
foundation for all examination in this field 


Law School Training Has the Support of the Bar 


The old distrust of the law school on the part of 
“practical” lawyers has almost completely disappeared. 
More and more, it will be the law school to which the 
training of future lawyers will be committed. Even in 





those states in which the law school is declared officially 
to be only one of several means of preparation, in prac- 
tice private study or “reading” for the bar has almost 
wholly disappeared. 

In view of these facts, the Bar Association has under- 
taken—it could scarcely do otherwise—to exercise a 
certain supervision of existing law schools. It had al 
ready created a mechanism for the raising of law school 
standards by its active support of the Association of 
American Law Schools. It entered the field directly by 
granting or withholding its approval of law schools. So 
far, one hundfed and one law schools throughout the 
country have been approved. Further, an Adviser has 
been appointed to inspect and report on law schools that 
seek such approval. In the case of twenty-seven in- 
spected law schools this approval has been withheld. 

3ut the Association arrogates to itself no Conciliar 
authority. It reports on facts. It does not attempt to 
control. It is aware that there are sometimes serious 
difficulties in fulfilling the requirements at once, and 
that all the non-approved law schools are not to be in 
discriminately lumped into a group and branded as in- 
ferior. For that reason, no less than four classes have 
been established among the non-approved law schools, 
and the deficiencies which have so far prevented ap- 
proval, have been indicated with exemplary clearness. 

Further, the Association through its council decided 
to create a status of provisional approval. Experience 
in other professions had made clear that a forcing pro- 
cess could unduly or prematurely bring a school into a 
situation it was not quite ready to maintain. Provisional 
approval for a period of two years seemed reasonable 
security that. no school would be listed that was not 
fully prepared to meet its educational obligations. A 
further probationary status enables the Association to 
proceed with proper consideration when a school has, 
perhaps temporarily, fallen below the set standard. Of 
the law schools so far approved, eleven have been ap- 
proved provisionally 

The lawyers who will enter the profession under the 
conditions presented may or may not be better than 
the generation that was innocent of regulation or re 
quirement. Certainly men of eminent abilities and bril- 
liant natural endowments, will not be multiplied by the 
multiplication of law schools even of the highest stand 
ards. But the proportion of such men to the mass of 
their fellow lawyers will always be small. What will 
undoubtedly be multiplied is the proportion of men with 
well-filled and carefully trained minds in the rank and 
file 

One of the Association’s Finest Achievements 


The Bar Association which found itself confronted 
with the problem of raising the quality of the pro- 
fession, can properly say that it approached the prob- 
lem in the most thoroughly scientific manner. It 
studied it for decades under the guidance of every type 
of expert who could be enlisted in its service. It ex- 
amined every phase and aspect. It heard with a candid 
and open mind every program presented. It invited 
every type of criticism and analysis. It can at least feel 
confident that if the result at which it arrived is not the 
one best calculated to achieve the desired end, that end 
must be surrendered as unachievable. 

Surely no one will maintain such a thesis. The Amer- 
ican Bar Association may legitimately pride itself on 
this major accomplishment and gird itself for further 
effort in the same direction. 

(To be continued) 
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THE STRENGTH OF A BAR 
ASSOCIATION 


(From the Bar Bulletin, Bar Association of the City 
of Boston, December, 1939) 


HE local press has spoken in high terms of the 

part played by the Association in starting and 

carrying on to finality the recent proceedings for 
the removal of two faithless Suffolk County officials. 
It is always gratifying to be well-spoken of, and the 
Bulletin ventures express, unofficially, the great 
satisfaction the members of the Association cannot fail 
to feel at the cordial remarks of the Boston press. 

To those familiar with the spirit of the Association, 
the action of the Council in the Connolly case cannot 
have been a surprise. The Council was prepared by 
tradition reaching back sixty-three years, and by its 
garnered experience as an active body, to take the Con- 
nolly case in its stride. The decisions of the Council, 
after careful review of the evidence presented, to peti- 
tion for the removal of the clerk of court and, later, for 
the removal of the sheriff, from the latter of which 
proceedings such startling ramifications have resulted, 
were all in the day’s work. Those two events happened 
to attract public attention because of their dramatic 
appeal ; but the Council, which has a character and tra- 
dition of its own, although its make-up changes from 
year to year, confronts over the years problems of equal 
importance to the even if not of such imperious 
public interest 


Clerk and Sheriff Resign Under Fire 


The bar may well be thankful not that the Council 
acted, but that there was in existence an experienced 
body representing fifteen hundred lawyers that could 
act with deliberation, judgment and celerity. It is open 
to doubt whether any body of lesser authority could 
have so quickly and so painlessly secured the necessary 
evidence in such convincing and overwhelming detail 
that the officials under charges successively resigned 
lucrative offices rather than face the ordeal of trial 


before the Full Court. . . 

The Dowd case was the natural offspring of the 
Connolly case. The resignation of the clerk of court 
on the eve of trial so heartened employees in the 


sherift’s office that many went to Mr. Lurie of their 
own accord and told him what was going on. 

There would be no Council to act if there were no 
Association, and there would be no Association if men 
and women, as far back as 1876, had not become mem- 
bers and given their moral and financial support. 


What Keeps an Association Ready for Action 


{t may seem to many members that they as individ- 
uals receive little if any benefit from membership. No 
member receives any benefit not shared by all. That 
is certain. How mutch it is worth to you to have the 
Association functioning daily—through its many com- 
mittees—no man can say. That the Association lives 
on is due entirely to each one of its members who makes 
its existence possible through his loyalty. Let no indi- 
vidual ever think that his membership is unimportant to 
the Association. It is because you and some fifteen 
hundred other lawyers pay dues and contribute services 
when asked, that the Association is able to act at all. 
“It is also plain,” said President Chase in the Novem- 
ber Bulletin, “that the influence of the Association 
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depends in great measure upon the extent to which we 
represent the bar.” 

Every decade, almost every year, sees greater and 
often new demands upon the Association from all sides. 
Far from being inert, as one sometimes hears charged 
by those who shut their eyes and ears, it is remarkably 
alive, never more so than at the present moment; and 
it is yearly going ahead into new fields of usefulness. 

The strength of the Association lies in the willing- 
ness of so many, many lawyers, now reaching into the 
third generation, to give their support, often at a sub- 
stantial financial sacrifice. The bar association is an 
expression of the individual lawyer’s idealism—his 
monument to Justice. 





LAW TEACHERS MEET 


HE ASSOCIATION of American Law Schools, 
T wits 91 member schools, held its annual meeting 
at Chicago on December 28, 29, and 30. Charles 
A. Beardsley, President of the American Bar Associa- 
tion, addressed the association on “Bar and Law School 
Cooperation.”” At the round table on law school ob- 
jectives and methods, the topic for discussion was 
“Resolved, That the Association of American Law 
Schools should recommend to member schools the es- 
tablishment of a four-year curriculum in law.” 
Professor Wilbur H. Cherry, University of Minne- 
sota, was in charge as president. The new president 
is Professor Edmund M. Morgan of the Harvard Law 
School. Professor Harold Shepherd of the University 
of Cincinnati is Secretary-Treasurer. 




















































CURRENT LEGAL LITERATURE 





A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief Mention 


of Interesting and Significant Contributions Appearing in the Current Legal Periodicals 





Among Recent Books 





OUNTRY LAWYER, by Bellamy Partridge. 

"ty 1939. New York: McGraw Hill. Pp. 317. 

The Country Lawyer: Essays in Democracy, 
by F. Lyman Windolph. 1938. Philadelphia: Uni- 
versity of Pennsylvania Press. Pp. 159. 

The Life of.a Country Lawyer in Peace and War 
Time, by Tilney Barton. 1937. Oxford: Shakespeare 
Head Press. Pp. 226x. 

Each of these books deals with the life of a coun- 
try lawyer. 

The first is a current best seller. It is a son’s story 
of his father’s life as a lawyer in an upstate New York 
village. 

The second is a slender volume of essays. Though 
he has lived and practiced in a sizable city Mr. Win- 
dolph calls himself a “country lawyer. To understand 
this classification one must have in mind his definition: 
“If a lawyer performs every sort of legal service for 
every sort of client—the poor and the lowly as well as 
the rich and well-born—he is—within my definition at 
least—a country lawyer, and no arbitrary distinction 
based upon density of population or the like can make 
him anything else. 

Mr. Tinley Barton’s book contains the rambling 
reminiscenses of an English country solicitor. 

Collectively these books seem to me to have a 
unique interest and value for the lawyer reader. 

Mr. Partridge, by depicting with artistic skill cer- 
(tain incidents in the life of a village lawyer, has ap- 
pealed to thousands of readers. In dramatic fashion he 
has demonstrated that in the smaller communities the 
lawyer is the amicus curiae of his neighbors—that he 
knows the intimate details of their lives as no one else 
does and exerts an influence that no one else possesses. 
As Mr. Partridge says (p. 6): “The setting could 
well have been duplicated in any of five thousand small 
towns scattered over the American landscape, and the 
country lawyer might as easily have sprung from Kan- 
sas or Kentucky origin as from a Vermont-born father 
and a mother of native New York stock.” 

In his charming and reflective essays Mr. Win- 
dolph makes the same point in a different way. Their 
own variety, learning, and excellent style demonstrate 
something else about the country lawyer. They include 
not only the one which gives the title to the volume and 
is an analytical discussion of the subject but the philo- 
sophical treatment of such themes as “Defending a Bad 
Cause,” “The Sanctity of Law,” “The Two Fourteenth 
Amendments,” “Two Sins Against Tolerance,” and a 
critique of the play scene in Hamlet. Their range and 
culture leads Mr. Justice Owen J. Roberts to say in his 
Foreword that to the other advantages of the country 
lawyer “is added leisure for reflection and synthesis ; 
leisure, also, for the amenities of culture,” and to 
describe them as “thoughtful and challenging conclu- 








sions on matters professional, political, personal and 
literary.” Moreover in communities like Mr. Win 
dolph’s Lancaster there is a sense of stability and per- 
manence not found in the hurrying changing scenes of 
larger cities. 

“If you’re off to Philadelphia this morning, 

And wish to prove the truth of what I say, 

I pledge my word you'll find the pleasant land behind 

Unaltered since Red Jacket rode that way.” (P. 23) 

Mr. Barton’s book is bracketed with the other two 
for contrast not comparison. It reemphasizes not only 
the dissimilarity of the world in which the English so- 
licitor moves but the essential difference in his attitude 
of mind. Nothing better illustrates this than the em- 
phasis upon avocations (usually sports) and the intense 
desire for retirement at a comparatively early age. 

The country lawyer has much to contribute to his 
profession and his country. His experience covers “the 
entire field of human emotions, human possessions, hu- 
man behavior and human frailty.” He has had to meet 
the test of all kinds of trial work and of local politics 
in which he must almost necessarily participate. He 
has time for reading and reflection. In many ways he 
has a broader grasp of the realities of life than has the 
busy city specialist who rarely descends from his zik- 
kurat to enter the court room. 

Mr. Partridge laments that “the country lawyer as 
he existed between the days of Abraham Lincoln and 
Calvin Coolidge is no more” (P. 377). It is not quite 
so bad as that. He has changed just as others living in 
smaller cities and towns have changed. His field has 
been invaded. The law business has not been immune 
from the present day tendency of business to concen- 
trate in the large cities. Modern methods of transpor- 
tation and communication are accentuating that tend- 
ency. 

But the country lawyer still exists. 
survive. 


May he long 


WALTER P. ARMSTRONG 
Memphis, Tennessee. 


Giddy Minds and Foreign Quarrels: An Estimate 
of American Foreign Policy, by Charles A. Beard, 
1939. New York: Macmillan. 87 pp.—Based on a pas- 
sage from Henry IV in which the dying king advises 
his son to “busy giddy minds with foreign quarrels,” 
so they may overlook domestic shortcomings, Dr. 
Beard, one of America’s straight-thinking and tougher- 
minded publicists, launches a broadside against those 
fellow citizens, mostly comfortably ensconsed in secure 
places, who would have the United States adventure 
abroad to save the world for this and that. He is im- 
patient with those many college teachers who mislead 
the young by talking of “international government”’ and 
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“coercing aggressors” and who propagandize for the 
League of Nations, partisanship and unneutrality. The 
whole philosophy of intervention in foreign quarrels, 
which led the country in 1917 into a ruinous adven- 
ture, meets his sapient challenge. He considers that 
philosophy, which would again take the United States 
on a crusade to Europe or Asia, as a repudiation of the 
very foundations on which the United States was built, 
and an evidence of mental deterioration. The author is 
a little contemptuous of the delusions of grandeur en- 
tertained by men like Walter Lippmann, who assumes 
the United States to have “preponderant power and 
decisive influence in the affairs of the world” and would 
have the United States, instead of performing a mission 
for America, lead Europe into better ways of plumping 
for the “right,” a task as dangerous as it would be 
futile. The author thinks too much attention at too 
high a cost is given here to the promotion of foreign 
trade, which never constituted more than a small per- 
centage of American production. He concludes, in an- 
swer to the charge of “isolation,” “non-cooperation,” 
“lovers of neutrality,’ “immorality,” “cowardice,” 
“withdrawal from the world,” as follows: 

“Those Americans who refuse to plunge blindly into the 
maelstrom of European and Asiatic politics are not de- 
featist or neurotic. They are giving evidence of sanity, 
not cowardice; of adult thinking as distinguished from in- 
fantilism. . . . They do not propose to withdraw from the 
world, but they propose to deal with the world as it is 
and not as romantic propagandists picture it.” [p. 86.] 

The booklet, reprint of an article in Harper’s for 
September, is like a breath of fresh air in an over- 
heated and surcharged atmosphere. As a general argu- 
ment, backed by history and common sense, it seems 
to the reviewer unanswerable. 

Epwin M. BorcHarp. 

Yale University School of Law. 





The Master Plan: with a Discussion of the Theory 
of Community Land Planning Legislation, by Edward 
M. Bassett. 1938. New York: Russell Sage Founda- 
tion. P. 151.—Any statement by so eminent an au- 
thority on planning and zoning matters as Edward M. 
Bassett warrants careful study. This publication is no 
exception. “The Master Plan” is most timely because 
of the lack of available literature on the subject of 
how city plans can be given official status and effect. 

The book is divided into two parts, the first part 
devoted to a discussion of “the theory of community 
land planning legislation,” and the second part to an 
analysis of planning legislation adopted by certain states, 
the Standard City Planning Act, and the recently en- 
acted planning provisions of the charter of the City of 
New York. 

Many city plans have failed of their purpose because 
of inadequate means of enforcement. To give legal 
effect to a city plan is not altogether a simple or easy 
task. This book is a most useful discussion of the 
subject. 

Opinions may differ as to some of Mr. Bassett’s 
statements and assumptions. One difficulty, upon which 
is based most of the argument in the book, is the as- 
sumption that there must be an “official map” or plan of 
the city, which is a more or less fixed and rigid thing, 
supplemented by a “master plan,” which must be a very 
plastic instrument capable of quick and easy change. 
It is true that New York authorizes its cities to have 
both. This is not generally true, however. Some 
authorities give less weight to the significance of an 
official map. Experience may prove Mr. Bassett’s view 
to be the most practical. On the other hand, most cities 
engaged in active planning work today are controlling 
growth quite effectively with one “official master plan,” 
as contemplated by the Standard City Planning Act 
published by the United States Department of Com- 
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THE COUNTRY LAWYER, by A. B. Frost 


An interesting old picture of a conference in an English law office of many years ago. 
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merce (1928), which has been used as a model in 
several states. 

Mr. Bassett holds that a master plan should be a 
“plastic” instrument having no official status. He 
would not have it adopted by the planning body be- 
cause “adoption seems to make necessary a public hear- 
ing duly advertised,” and “to keep a master plan up 
to date may require a dozen amendments a month.” 
This raises two specific questions; namely, (1) Should 
the plan be withheld from the public? and (2) Will 
any plan requiring a dozen amendments a month be 
a safe and valuable guide for the development of a 
city? Much could be said in answer to these two 
questions. Of necessity they can be discussed but 
briefly here. 

The strongest argument in favor of keeping the mas- 
ter plan “inside the four walls of the planning commis- 
sion [although] not a secret document” is that it might 
be used chiefly for administrative purposes, as a guide 
rather than a law. Mr. Bassett expresses it as “the 
last and best word of the Commission.”’ This implies 
that conditions change so rapidly that any definite plan 
would be dangerous. How, then, could a commission 
determine when to transfer a proposal from the plastic 
master plan to the rigid “official map.” Would not 
the same conditions that make desirable certain changes 
in a master plan also operate to make necessary changes 
in an official map? The distinction is not clear. In 
fact, this point of view is not well settled, or even 
widely accepted. 

It is the opinion of the present reviewer that city 
planning technique has now advanced to the point 
where, by thorough study and by exercising reason- 
able care, a city plan can be made that will need only 
infrequent changes. University City, a suburb of St. 
Louis, grew from about 5,000 population in 1920 to 
about 30,000 in 1939 practically without a change in 
its city plan or in its zoning ordinance. Larger cities 
have had similar experiences. Extremely large metro- 
politan cities such as New York or Chicago might have 
need of more frequent changes in their master plans, 
but even in these extreme cases it is probable that 
changes would be needed far less frequently than Mr. 
Bassett anticipates. Perhaps we can take advantage 
here of some experiences with zoning. Those cities 
have profited most from zoning which exercised great- 
est care in the preparation of early zoning plans and 
ordinances, which resisted frequent changes, and in 
which the Board of Appeals did not nullify much of 
the effectiveness of the zoning ordinances by authoriz- 
ing numerous “exceptions.” Plans should be made to 
direct growth, and this will not be possible if the plans 
are made of putty. 

If the master plan is not to be publicized through 
public hearings, how can the public be expected to 
accept and to follow it? To do otherwise is to ap- 
proach autocracy. The great majority of those who 
construct buildings like to know about city plans so 
that their individual plans can be governed accordingly. 
The cooperation of the public is necessary to successful 
city planning accomplishment. If a plan is to be used 
as a means of guiding growth, it would seem that the 
arguments for public hearing are stronger than those 
against it. Even the charter of New York, which Mr. 
Bassett approves as best, provides for public hearings 
and adoption of the master plan and amendments 
thereof. 

To one not having a full understanding of the whole 
scope and purpose of city planning this book might 
give some misapprehension, because of the emphasis 









upon master plans and the official map. A city plan 
is not merely a map. True, certain things such as 
zoning district boundaries, future street lines, and pier- 
head and bulkhead lines, have to be reduced to a map 
but these are seldom combined on one map. There 
may be several such maps, which may or may not be 
known as official maps. On the other hand, such 
things as plans for parks and playgrounds, school sites, 
transit and transportation, can be kept in the “plastic”’ 
form desired by Mr. Bassett on a master plan without 
the necessity of ever transferring them to an official 
map if the procedure provided for in several state acts 
is followed ; namely, before action is taken in each case, 
the planning commission makes a report as to compli- 
ance or non-compliance with the official master plan 
adopted by the commission, a two-thirds or three 
fourths vote being necessary to override the recom 
mendation of the commission. 

Mr. Bassett’s book would have been improved by 
a prefatory statement or chapter telling of the normal 
procedure followed by a planning commission in the 
preparation of a city plan, for, as previously stated, a 
city plan is not a map, but is the outgrowth of many 
studies, physical, social and economic, of the site, the 
manner of its use, trends in population and in land 
use, and a determination of basic objectives. Such 
knowledge is essential to an understanding of any plan 
and to the determination of administrative procedure 
in implementation of the plan. 

The book has the unusual merit of brevity, and the 
author’s directness of statement, as well as the excel 
lent make-up and printing, are most helpful to the 
reader. 


Saint Louis. HARLAND BARTHOLOMEW. 


The Court-House of the District of Columbia, by 
F. Regis Noel. 1939. Washington, D. C. P. 210. 
This is a second edition of a book published some twenty 
years ago to commemorate the return of the Supreme 
Court of the District of Columbia to its court-house 
after an extensive remodelling and rejuvenation. There 
is nothing to suggest that this edition was prompted 
by the recent acquisition by the court of a new name, 
although that, too, is an event in its history. The 
Supreme Court of the District has become the Dis- 
trict Court of the United States for the District of 
Columbia, a change which might seem to denote a 
closer assimilation to the other Federal District Courts 
throughout the country. In reality, however, this court 
remains, as heretofore, sui generis both as to the extent 
of its jurisdiction and as to its place in the Federal 
system. 

The old building which is here celebrated was orig 
inally the City Hall for the City of Washington, but 
since remodelling has been exclusively a court-house 
Its simple classic architecture makes it one of the note 
worthy buildings of the capital. An excellent picture 
of it serves as frontispiece. 

This volume recounts both the history of the struc 
ture and the history of the court, and it preserves the 
addresses delivered at the time of rededication by Jus 
tices Stafford and Covington and by Mr. Henry FE 
Davis. The last is replete with information and is es- 
pecially entertaining in its pithy reminiscences of judges 
and cases. Even within the limits of a short review 
space should be made for this about Chief Justice Cart- 
ter. A member of the cour’, whom the Chief Justice 
disliked, had prolonged a session by his colloquy with 
counsel, putting questions finical in the extreme. As 
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the judges passed from the bench to the consultation 
room, the Chief Justice was heard to murmur: “The 
damned fool, hunting for needles when the ground 
is covered with crowbars.” 


Boston. ARTHUR M. Brown. 


How to Prove a Prima Facie Case, by Howard H. 
Spellman. 1939. New York: Prentice-Hall, Inc. P. 
xviii, 815.—-This is an enlarged edition of the book by 
Deutsch and Balicer published under the same title in 
1928. In a way, it purports to be a complete law 
library in one volume, plus a treatise on how to try 
a lawsuit. The principal portion of the book (725 
pages) consists of an even 150 “forms” undertaking to 
show what would establish a prima facie case on each 
of that number of causes of action and legal situations, 
running all the way from “Account Stated” to “Work, 
Labor and Services.” 

Each of the 150 forms is divided into four parts. 
First is a dialogue between attorney and witness bring- 
ing out a minimum of facts to constitute a prima facie 
case. Then follow one or more black-letter statements 
of the relevant law, after which come excerpts from 
opinions rendered in decided cases, to which the black- 
letter statements serve substantially as headnotes. These 
reprinted excerpts from cases, filling nearly half the 
book, make it a kind of casebook on miscellaneous law. 
At the end of each “form’’ there is a page, more or 
less, of undifferentiated case citations from all the states, 
headed “Source Cases.” The explanation given in the 
preface for these conglomerate masses of citations is 
that a lawyer will usually be able to find in them the 
leading case from his own state, and can pursue his 
research from that case onward. 

The final sixty pages of the work set out “Two Com- 
plete Trials” which, like the rect of the book, are too 
simple to be quite real. To prepare a good book in 
any field of the law requires a great deal of work. 
This book did not require much work. It will be of 
use principally to the lawyer who is just beginning his 
practice, but anyone who uses it must do so with crit- 
ical discrimination, due to the constant over-simplifica- 
tion which is evident throughout the volume. 

Fayetteville, Arkansas. Ropert A. LEFLar. 


John Hanson and the Inseparable Union, by Jacob 
A. Nelson. 1939. Boston: Meador Publishing Co. 
P. 146.—This is a story of a man—a patriot and a 
statesman—who became, in a sense not altogether fanci- 
ful, the first President of the United States. 

In looking back upon our history we are apt to dis- 
miss the Articles of Confederation with little more than 
a shrug at their futility. Yet those Articles made us 


a nation, however impotent, however little calculated 
to survive. They enabled Congress to speak for the 
nation, and in some measure to govern it. Several 


foreign countries recognized the new government, and 
even England, after vain attempts to treat the peace 
negotiations as a matter between it and the several 
states, was compelled to accept the new situation. 

The Articles provided for a President, not indeed 
of the United States, but of the Congress, and the title 
accorded to him, rather by usage than by any definite 
phraseology in the Articles, was President of the United 
States in Congress Assembled. This office John Han- 
son was the first to fill and this title he was the first 
to bear. 


This book is dedicated “to the memory of the van- 





JOHN HANSON (1721-1783) 
First President of the Continental Congress 
A recent biography of this early American statesman is 
reviewed in this number. 





guard of the Scandinavian Pioneers of 1638.” The 
Hansons were Swedes, and settled in the Swedish col- 
ony in Delaware four years after its founding, but 
shortly thereafter moved into Maryland. There the 
family became prominent in county and state affairs. 
John Hanson was among Maryland’s foremost sons. 
Indeed, when the state came to exercise its right to 
fill two niches in Statuary Hall in the Capitol at Wash- 
ington, it was John Hanson whom it selected to stand 
beside Charles Carroll of Carrollton as its two most 
significant representatives for a Hall of Fame. 

John Hanson nevertheless is wellnigh forgotten. The 
author has done well to rescue his memory from obliv- 
ion. The details of his life are meagre, but Mr. Nelson 
has sketched what there is upon the background of his 
times. In the Colonial period Hanson was active in 
opposition to the measures by which the king and the 
ministry sought to bring the colonists to heel, and when 
war came he was zealous in its support. 

Hanson’s name does not appear among the signers 
of the Declaration. It is as first President of Con- 
gress that he takes his place in history. The dignity of 
the position was recognized. Washington wrote him: 

“I congratulate Your Excellency on your ap- 
pointment to fill the most important seat in the 

United States.” 

Congress furnished an official residence for its Presi- 
dent, and provided for its maintenance—the germ of 
the future White House. 

The Articles of Confederation gave the President 
no executive powers, but Hanson was compelled per- 
force in some degree to act as an executive. Thus we 
find him signing commissions and, among other things, 
proclaiming the last Thursday in November as a day 
of national Thanksgiving. 
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The term of the President was but for a single year, 
and he was left ineligible for a subsequent appointment 
until after the lapse of two succeeding years. John 
Hanson died before he again became eligible. He did 
not live to see the adoption of the Constitution for which 
he had helped to pave the way. 

Boston. ARTHUR M. Brown. 


Canadian Constitutional Decisions of the Judicial 
Committee of the Privy Council 1930 to 1939. Edited 
and annotated by C. P. Plaxton. 1939. Ottawa: King’s 
Printer. P. Ixxii, 457. 

Report Pursuant to Resolution of the Senate to the 
Honorable the Speaker by the Parliamentary Counsel 
thereto (W. F. O’Connor) : The Enactment of the British 
North America Act, 1867, any Lack of Consonance 
between its Terms and the Judicial Construction of 
Them and Cognate Matters. 1939. Ottawa: King’s 
Printer. 

These two volumes are important contributions to 
the library of the constitutional lawyer. Indeed their 
importance transcends national boundaries and their 
value other than in Canada will be obvious to anyone 
at all interested in the problems which arise in a nation 
where legislative powers are divided and distributed. 
The world depression has forced to the front in Canada 
issues arising out of the British North America Act, 
1867, and in November, 1937, a Royal Commission was 
appointed to survey the constitutional set-up, after 
hearing evidence throughout the country. This Com- 
mission will report shortly. Meanwhile public atten- 
tion has been called, as never before, to the workings 
of the fundamental constitution, ’round which has grown 
a large literature. To it C. P. Plaxton, of the Depart- 
ment of Justice at Ottawa, had added great distinc- 
tion. Many years ago E. R. Cameron, Registrar of 
the Supreme Court of Canada, issued two volumes deal- 
ing with and printing in extenso all the Canadian con- 
stitutional cases before the Judicial Committee of the 
Privy Council up to 1929. Mr. Plaxton now has pre- 
pared a similar volume for 1930-39. It is thus possible, 
with the three volumes at hand, to study constitutional 
interpretation in a complete and convenient manner. 
Mr. Plaxton has brought to the editorial work brilliant 
legal gifts. He is somewhat traditional and conserva- 
tive (his position in the Civil Service may demand 
this), and he takes a narrow view on “statutory” and 
“constitutional” constructions. He does not seem to 
grasp the reality of differences between them, and his 
authorities are out-of-date. This criticism, however, 
need not tend to prevent the wide circulation of his 
work. It is a most invaluable one, compiled with great 
skill, illustrated with sober comment, and simply in- 
dispensable as a work of reference. 

W. F. O’Connor’s work is perhaps the most original 
contribution made to Canadian constitutional law for 
many years. It is a great pity that it is a parliamentary 
paper, for it is, thus, very liable to be overlooked. As 
it is, it ought to be in the library of every university 
law school and of every serious student of comparative 
law. There is abroad a wide opinion that it is best 
to leave well enough alone, that “the constitution is 
nothing among friends,” and so on. Mr. O’Connor goes 
back to the constitution with real challenge and the 
undoubted spirit of combat: “You have appealed to 
Caesar and to Caesar shall you go.” This is not to 
say that his work is mediocre, slip-shod, unscholarly— 
far indeed from it. It is to say that he takes up the 
gauntlet in the spirit in which it has been thrown down. 





He goes back to the British North America Act and 
he links it clearly with the colonial resolutions and 
agreements on which it was based. He makes it evi- 
dent—abundantly evident—that these agreed ante- 
cedents of the Act are more than provided for in the 
Act and that both contemplate—the one in resolutions 
and the other in statutory terms—a new nation in 
which all matters of a national concern are to be fed 
eral and all matters of a merely local concern are to 
be provincial. Having done so he takes the judgments 
on the Act and he submits them to such an intense and 
integrated critieism as has never been previously car- 
ried out. His book now becomes one of jurispru- 
dence, a social document, a most important chapter in 
the study of the processes of judicial review. There 
emerges a situation almost Gilbertian were it not socially 
and economically tragic. It is well that Mr. O’Connor 
has written. “Professors” in Canada (quaere, in the 
United States?) are always being attacked by “prac- 
tical” lawyers (who, by the way, are always most 
anxious for “professors” to help them in “practical” 
questions) for “attacks’’ on the constitution. It is well 
to note, for purposes of reference, not self-defence (for 
such “attacks” are the characteristic spawn of me- 
chanics) that the greatest and most devastating criti- 
cism of the judgments have come from such practising 
lawyers as C. H. Cahan in parliament and in the press, 
and now Mr. O’Connor, whom I wish I had as a law 
colleague just for the “fire in his belly.” There emerges 
from his work a series of propositions beyond chal- 
lenge. The Judicial Committee of the Privy Council 
has taken the British North America Act and turned 
it into something which its very terms never intended 
—has in fact legislated gratuitously for Canada. It 
has wilfully misread the Act, wilfully misquoted it. It 
has divested the federal residue of power of all real 
meaning, and it has made the government of Canada 
—hard enough at any time—almost impossible in the 
face of modern social demands, which could be reason- 
ably met had not the Act been tortured and distorted. 
It may be asked—why not get rid of the Judicial Com- 
mittee? For that I am a strong advocate, and it will 
disappear in time—of that there is no doubt whatever 
—especially as “practical” lawyers become better edu- 
cated and leave behind them the sorry training of the 
trade-school. Meanwhile many of them continue to 
dream that some client will call them to plead in Lon- 
don (fond dreams, fortunately, for the most part) 
rather than before the Supreme Court of their native 
land (fond dreams also, for the post part, fortunately ). 
Mr. O’Connor has carried out an admirable work. It is 
written with care, judiciously and adequately annotated, 
and in itself it constitutes almost a corpus of authority. 
The style is ponderous and full of that “legal tech 
nique” which surely lay in part behind the sound social 
medieval instinct—“let us first kill the lawyers.” There 
is no index and no alphabetical table of cases—but most 
legislatures do not know a good thing, not only when 
they see it, but even when they are ultimately respon- 


sible for it. W. P. M. Kennepy. 
Faculty of Law, University of Toronto. 


The British Year Book of International Law. 1939. 
New York: Oxford University Press. P. 249.—For 
some twenty years the annual publication of the Brit 
ish Year Book of International Law has been a wel- 
come event among scholars and publicists, and the 
present volume fully sustains the high regard in which 
its predecessors have been held. With a detachment 
somewhat remarkable in a volume published by schol- 
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ars so closely in touch with the political upheavals of 
Europe and the Far East, the editors offer us a series 
of six technical studies of current problems of inter- 
national law. Of these the outstanding problem is 
discussed in “The Authority in English Courts of De- 
cisions of the Permanent Court of International Jus- 
tice,” for it bears closely upon the fundamental prob- 
lem of the relation of international to municipal law. 
Professor Jenks analyzes the recent decisions of the 
Permanent Court dealing with issues in which the 
rights of British citizens were involved, distinguishing 
between the principles applicable when the Permanent 
Court decision relates to a treaty and again when it re- 
lates to customary international law, and reaching the 
conclusion that, while the decisions of the court re- 
lating to contracts governed by municipal law are re- 
spected as far as possible in English courts, it is still 
an open question as to the status in an English court 
of a decision of the Permanent Court relating to a ques- 
tion of public international law. 

A very useful study of “The Technique of the Uni- 
fication of Private Law” is given by Dr. H. C. Gut- 


teridge. This is followed by a note by A. P. Fachiri 
on the Repudiation of the Optional Clause, an elab- 
orate unsigned article on the Abolition of British 
Capitulatory Rights in the French Zone of Morocco, 


an article on the Juridical Basis of Hot Pursuit by 
G. L. Williams, and comments on Some International 
Law Aspects of the Refugee Question by R. Y. Jen- 
nings. 

The “Notes” cont 
ing observations on ¢ 
question of the “Cor 
the conference of the 


ain as usual a number of interest- 
mtemporary questions, notably the 
tiguous Zone” and a description of 

International Law Association at 
Amsterdam in 1938. A survey of decisions of Eng- 
lish courts during the year 1913 is, as in earlier edi- 
tions, extremely useful, the Arantzazu Mendi case being 
the one of first importance, followed closely by the 
suit of Haile Selassie v. Cable and Wireless Ltd. 

The “Reviews of Books” have always been an out- 
standing feature of the Year Book and are not less 
so in this issue. 

Bryn Mawr Col 


C. G. FENWICK. 


When Civil Law Fails: Martial Law and Its Legal 
Basis in the United States, by Robert S. Rankin. 1939. 
Durham, N. ¢ Duke University Press. P. VII, 
224—One interested will be gratified to find gathered 
in this book, frequently at length, most of the expres- 
sions on this subject, whether from essayists, advocates 
or judges. Of course, there is not merely a variety, 
but a contrariety iews; some will seem logical and 
others “plain dumb,” according to one’s mental slant ; 
but, good or bad, here they are, and the reader may 
have his choice. This opportunity should be welcomed, 
because the ordinary reference library does not contain 
a number of the books from which the author has 
gleaned a golden grain of quotations. In fact, from 
my standpoint, only a few important spokesmen, includ- 
ing Jefferson and Hamilton, are omitted. The philos- 
ophy of these two on this subject was identical, though 
more concretely stated by Jefferson, as follows: “A 


strict observance of the written laws is doubtless one 
of the high duties of a good citizen, but it is not the 
highest. The laws of necessity, self-preservation, of 


saving our country when in danger, are of higher obli- 
gation. To lose our country by a scrupulous adherence 
to written law, would be to lose the law itself, w'th 
life, liberty, property and all those who are enjoying 








HERBERT F. GOODRICH 


Adviser on Professional Relations, American Law Institute 





them with us; thus absurdly sacrificing the end to 
the means.” 

But get not the inipression that the book is simply 
one of quotations. All through it the comments greatly 
exceed the quotations, and, at the close, thirty-four 
pages are devoted to the author’s own opinions and con- 
clusions. His own remarks, to my mind, are the best 
considered of any I have found, bar none. Personally, 
I disagree with one or perhaps two of his conclusions ; 
but he is as much entitled to his views as I to mine. 
And because he does agree with Jefferson and Hamil- 
ton on this subject, because he does maintain that mar- 
tial law is a constitutional measure, to be used when 
necessary as an incident to the military power, and 
because his work altogether is so praiseworthy, I give 
it my unstinted praise. 


Charleston, West Virginia. JoHNn H. HATCHER. 


Practicing Law: When, Where and How, by Sil- 
vester E. Quindry. i938. Washington, D. C.: Wash- 
ton Law Book Co. P. vii. 567.—This is a book of 
reminiscence, anecdote and advice, written by an elderly 
practitioner and legal author primarily for persons just 
entering upon the practice of law or who are contem- 
plating the study of law. The first chapter, entitled 
“IT Want to Study Law,” is almost lyrical in its praise 
of the legal profession. Intended to aid young men 
and women, and their parents, in answering the ques- 
tion “Should Johnny (or Mary) study law ?” the answer 
clearly given is a romantic “Yes!” Like the beauties 
of young love whose temptings leave none but slug- 
gards to count the cost, the fair features of our lady 









































































34 AMERICAN Bar ASSOCIATION JOURNAL 





of the law are set forth with such attractiveness that it 
would seem no truly gallant soul would pause to see 
what pitfalls lie ahead of him who courts her. 

In his advice to young lawyers, Mr. Quindry is above 
all things practical. To Mr. Cohen’s well known ques- 
tion: “The Law—Business or Profession?” this book, 
after its lyrical first chapter, seems to answer “It is a 
business,” with the addendum: “and a mighty nice 
type of business, too.” The book’s main purpose is 
to tell the young lawyer how to make money and get 
ahead in the law business. Certainly there is nothing 
wrong in that. The suggestions and information which 
Mr. Quindry has to offer, based on a lifetime rich in 
experience and human understanding, should generally 
be very useful. They deal with things not taught in 
law schools, yet which every young lawyer ought to 
know. 

The point of view of the book is indicated by a few 
quotations taken from its pages: “Avoid too much en- 
thusiasm for public enterprises which, although 
meritorious, impose heavy burdens and arouse much 
personal opposition on the part of property owners.” 
(p. 248) “If you engage in politics, study and play 
the game as an organization worker. Do not be a free- 
lance.” (p. 281) By way of justification for the 27th 
Canon of Ethics, which condemns the inspiring of news- 
paper comments on one’s cases, it is stated that “the 
wrong is to society, which suffers from any public dis- 
cussion of legal problems.” (p. 390) It is also stated 
that lawyers “are devoted, above any other class, to 
stability and progress.” (p. 26). 

Actual misstatements of fact are not numerous in 
the book, though there are a few, such as the assertion 
in the chapter on “A Working Library” that the New 
York Supplement “reports all of the decisions of the 
New York Court of Appeals from its beginning” (p. 
137), whereas it has reported these decisions only 
since 1932. 

It is not fair to criticize a book of reminiscences and 
casual advice on the ground that it lacks high stand- 
ards of scholarship; it does not purport to have such 
standards. For what this volume purports to be—a 
book of practical advice from an old practitioner, min- 
gled with anecdotes both relevant and irrelevant—it is 
worth any young lawyer’s reading time. 

Fayetteville, Ark. Ropert A. LEFLAR 


Grants-in-Aid under the Public Works Administra- 
tion, by J. Kerwin Williams. 1939. New York: Co- 
lumbia University Press. P. 292.—The theory of 
public works as a relief for unemployment during a 
period of economic depression is neither a novel doc- 
trine in other countries, nor entirely an innovation in 
our own. As early as 1846, during the so-called potato 
famine in Ireland, the British Parliament adopted a 
similar principle to relieve the suffering of the Irish 
people (9 & 10 VICT. c. 107). Subsequent British 
acts carried out the same policy for relief within Eng- 
land (Act of 1905, 5 EDW. VII, c. 18; Act of 1909 
9 EDW VII, c. 47). In 1931 the Federal Employ- 
ment Stablization Act provided for a 6-year program 
of Federal public works with a view to taking up the 
slack in general employment. 

It was not, however, until the inauguration of the 
Democratic administration in 1933 that the Federal 
Government deliberately adopted as a major policy 
large-scale expenditures of funds for the alleviation of 
local unemployment throughout the United States 
through the construction of public works. 

In carrving out this policy, a legislative distinction 











was made between local projects which could employ 
more quickly a large number of jobless, through direct 
contributions of Federal funds (WPA), and more elab- 
orate public projects requiring more careful planning, 
engineering, and relatively higher-skilled personnel, and 
in which local communities could share the cost—or 
at least pledged their credit for the same in return for a 
Government loan (PWA). 

Dr. Williams has confined her volume to an analy- 
sis of the administrative set-up in the latter field. She 
has further limited her work to a strictly factual ex- 
ploration of the PWA and has carefully refrained from 
any discussion or conjecture about the merits or de- 
merits of the underlying “pump-priming” philosophy. 
“That,” she says in her preface, “is a battleground for 
the economists.” 

The result is a painstaking, unbiased, and exceed- 
ingly well-written description of PWA’s administrative 
development from the faltering prelude of the Hoover 
administration, through the throes and growing pains 
of organization, down to the bureaucratic technique 
which existed just prior to the reorganization which 
resulted in the creation of the Federal Works Agency 
in the spring of 1939. Its impartiality is best attested 
by the fact that both friends and critics of PWA can 
find items of interest in the numerous footnoted de- 
tails concerning the evolution of PWA policy which 
are sprinkled through the volume. This in itself was 
no mean accomplishment, in view of the fact that the 
author necessarily had to rely for much source ma- 
terial exclusively upon contacts within the PWA. 

In other words, this book constitutes a comprehensive 
case history on the creation of PWA and what it has 
actually done in the way of manufacturing a technique 
for carrying out the public policy of “grants-in-aid” of 
public works projects. Although the temper of the 
book, as already intimated, is reportorial rather than 
editorial, Dr. Williams does indicate a sympathetic at- 
titude toward the PWA program. But even the crit- 
icai reader, upon finishing the volume, could hardly dis- 
agree wiin the author’s conclusion that, in view of all 
the difficulties which confronted the launching of an 
entirely new agency upon uncharted seas, PWA reached 
a status of bureaucratic maturity and relative efficiency 
in an astonishingly short time. Dr. Williams proves 
by documented text rather than argument that PWA 
on the whole was kept free from politics and graft. 

One factual slip, on page 249, did come to the atten- 
tion of this reviewer, where the author states that “PWA 
recommendations for bond and debt legislation were 
adopted in whole or in part by all but two states.” As 
a matter of fact, only a handful of states adopted such 
recommendations, and only one state, Alabama, adopted 
all twelve of the so-called “Ickes bills,’’ which were dis- 
patched to the various state legislatures during the legis- 
lative biennials of 1935 and 1937. 

Altogether, Dr. Williams’ book is very good as far 
as it goes. But the thorough student of government 
must go much farther in any attempt to appraise the 
legal and economic implications of the pump-priming 
theory. Dr. Williams has merely revealed the me- 
chanics for handing out Federal aid for local unemploy- 
ment through public works projects. She leaves un- 
answered challenging equitable questions: Does the 
need for, or feasibility of, public works projects even 
roughly approximate the geographical distribution of 
the unemployment? As compared with municipalities 
which have built and paid for their own needed hos- 
pitals, schools, jails, etc., does Federal subsidy not 
place a premium upon local civic improvidence? By 
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what right does the Federal Government subsidize 
municipal competition in commercial enterprise with 
its own citizens? In short, assuming that the stronger 
states should help the weaker ones during times of 
stress, is the Federal Government, as exemplified by 
the PWA, the most equitable channel er device for dis- 
tribution? (Consider that nearly one-third of all PWA 
allotments for non-Federal power projects were made 
to a single state—Nebraska. ) 

Answers to those questions would provide an ideal 
companion volume to Dr. Williams’ more factual work. 
Washington. Francis X. WELCH. 


Assignment of Life Insurance Policies as Collat- 
eral Security, by Robert C. Tait. 1939. New York: 
Granduate School of Banking (American Bankers As- 
sociation). Pp. 151.—This is not a legal treatise. It 
is an interesting essay, valuable to both lawyer and 
banker, pointing out the complexity of the problems 
involved in assignments to banks of life insurance poli- 
cies as collateral security for loans, dealing with the 
rights of beneficiaries and the legal responsibilities and 
liabilities of assignees and assured. The author points 
out and distinguishes between the rights of the insured 
under life insurance policies, which properly should be 
retained by him, referring to them as “special privi- 
leges” vested in the insured, which should not pass 
under assignments for collateral purposes, and other 
rights of the insured which the author feels should 
properly, on assignment, vest in an assignee. 

In one chapter of the book he calls attention to 
the two views held by the Courts regarding the rights 
of beneficiaries, and makes a rather exhaustive resumé 
of the cases from various State Courts. 

The book is divided into four parts, the first a 
general discussion of the problem, briefly referring to 
recent developments in the assignment of life insurance 
policies as well as the peculiar character of insurance 
policies as assignable choses in action. This part also 
deals with the rights of beneficiaries and the legal re- 
sponsibilities and liabilities of assignees and insured. 
The second part deals with the rights and powers of 
the insured; the third with the methods or forms of 
assignments, and finally part four is entitled “Con- 
clusions,” dealing with the selection of forms of as- 
signments and the procedure in making loans. The 
author also suggests in this part certain future develop- 
ments which he feels are desirable, which may be 
briefly summarized as the desirability for uniformity in 
decisions of the Courts as to the legal status of bene- 
ficiaries, uniformity in the relationship of the pledgee 
and pledgor, standardization by life insurance com- 
panies of assignment clauses and of their practices re- 
lating thereto. It is interesting to note that, as to the 
standardization of the forms of assignments, a form 
has already been proposed by General Committees of 
the American Bankers Association and the Association 
of Life Insurance Counsel which, while it has not, ac- 
cording to the author, been accepted, seems to meet 
with general approval and which, the author indicates, 
will in all probability meet with the approval of the 
insurance companies. 

The work is well indexed. It contains an appen- 
dix of a list of cases of many State decisions, as well 
as some Federal decisions, dealing with subject treated. 
There is also an interesting bibliography with refer- 
ences to books, articles, papers and reports which 
should prove of value to anyone making a further study 
of this subject |. Purpon Wricat 

Baltimore 


ARRANGEMENTS FOR ANNUAL MEET- 
ING, PHILADELPHIA, PENNSYLVANIA, 
SEPTEMBER 9-13, 1940 


!leadquarters—Bellevue-Stratford Hotel 


Hotel accommodations, all with bath, are avail- 
able as follows: 


Single Double Twinbeds Parlor suites 
for (Dbl. bed) for (2 rooms for 
lperson 2persons 2persons 1 or 2 pers.) 


Adelphia ........ $3.50-5.00 $5.00-6.00 $6.00— 8.00 $12.00—25.00 
(13th & Chestnut) 

BUEN 5-0 cevsees 6.00 7.00-10.00 12.00-18.00 
(18th & Ritten- 

house Sq. E.) 

Bellevue-Stratford 5.00-7.00 6.00- 8.00 


(Broad & Walnut) 
Benjamin Franklin 3.50-5.00 5.00-6.00 6.00— 8.00 12.00-14.u0 
(9th & Chestnut) 


UE i ccisdedccs 3.50 5.50 6.00 10.00 
(1512 Spruce St.) 

Se askin eden 3.00-3.50 5.00-6.00 7.00 

(13th & Filbert) 

MecAlsla o..cccee 2.25-2.75 4.00 4.50— 5.00 

(19th & Chestnut) 

ee 2.50-3.00 4.00-5.00 5.00  8.00—-12.00 


(Broad & Girard) 


Philadelphian .... 3.00-4.00 5.00-5.50 6.00- 8.00 9.00-20.00 
(39th & Chestnut) . 


Ritz-Carlton ..... 4.v0-—5.00 7,00— 8.00 10.00-12.00 
(Broad & Walnut) 

St, DO ns a sas 3.00 5.00- 6.00 

(13th & Walnut} 

Stephen Girard .. 2.75-3.25 4.50-5.50 5.50 

(2027 Chestnut St.) 

Sylvania ...... ee 3.00 6.00 6.00 10.00-12.00 
(13th & Locust 

, Re ret 2.50-4.00 4.00-5.00 5.00—- 6.00 8.00-12.00 
(Broad & Locust) 

Warburton ...... 3.00 5.00 

(20th & Sansom) 

Warwick ........ 4.50-5.50 7.00— 8.00 12.00—-14.50 
(17th & Locust) 

Wellington ...... 4.00 6.00 8.00 


(19th & Walnut) 
EXPLANATION OF TYPE OF ROOMS 


A single room contains either a single or double 
bed to be occupied by one person. A double room con- 
tains a double bed to be occupied by two persons. 

A twin-bed room contains two beds to be occupied 
by two persons. A twin-bed room will not be assigned 
for occupancy by one person. 


A parlor suite consists of parlor and communicat- 
ing bedroom containing double or twin beds. Addi- 
tional bedrooms may be had in connection with the 
parlor. 


To avoid unnecessary correspondence, members 
are requested to be specific in making requests for res- 
ervation, stating hotel, first and second choice of, num- 
ber of rooms required and rate therefor, names of per- 
sons who will occupy the same, arrival date and, if 
possible, definite information as to whether such arrival 
will be in the morning or evening. 


Requests for reservations should be addressed to 
the Reservation Department, 1140 N. Dearborn 
Street, Chicago, Illinois. 





















































THE GREAT CHARTERS OF LIBERTY 


Magna Carta, the Declaration of Independence, and the Constitution of the United States, as they rest side by side 
in the Library of Congress. The war in Europe led to the deposit of the English charter in Washington for safe keep- 
ing. When war broke out, the priceless document was already in this country, on loan to the New York World’s Fair. 
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MAGNA CARTA IN AMERICA 





Great Charter Rests Side by Side with American Constitution and Declaration of 
Independence 





By Cari L. MEYER 


Research Librarian, Law Library of Congress ; formerly 
Carnegie Lecturer on International Law 


N Nov. 28, 1939, the great marble hall of the Li- 
brary of Congress was the scene of an impressive 
and most unusual historic event of the first mag- 

nitude when the Marquess of Lothian, upon instruc- 
tions from his government, entrusted to the care of the 
librarian of Congress, Archibald MacLeish, the British 
Empire’s most cherished treasure, which for more than 
seven centuries has been the keystone, the very founda- 
tion of human liberty, not only of that comparatively 
small body of men to whom it was granted on that 
significant day in June, 1215, but to all English-speak- 
ing people everywhere. 

The Great Charter, or Magna Carta, as it is gener- 
ally known, now is kept securely for every one to see 
“for the duration of the war or till it will be needed 
elsewhere,” safely enclosed under glass in a bronze cas- 
ing, Opposite two other priceless documents so dear to 
every American, the Declaration of Independence and 
the Constitution of the United States. Here it will 
be kept and guarded by day and by night until the time 
when the temporary custody will be ended and it will 
be returned to its permanent home in England, the 
library of Lincoln Cathedral. 

This copy of the Magna Carta, which is the best pre- 
served of the four original versions in existence at the 
present time, was brought to this country early this 
year to be the central exhibit in the British pavilion of 
the New York World’s Fair. It is recorded that more 
than 14,000,000 people came to view it; and it is per- 
haps also not too much to say that they took away with 
them the memory of a rare thrill which quickened their 
hearts while gazing upon its ancient legal precepts and 
promises of which they too, even at the present time, 
are the beneficiaries. 

The Great Charter bears the date of June 15, 1215, 
the day on which King John sealed and granted the 
original document, the first of its kind ever to be ob- 
tained through force from an English monarch. It 
will be noted that John did not sign this document or 
any of the copies which were made of it. He sealed 
and granted the Charter “data per manum nostram,” 
as was the custom at that time. The personal pronoun 
“we” is used by the king in his references to himself; 
and Barrington states that he was the first English 
monarch to do so, all his predecessors using the first 
person singular “I”. Copies of the Charter were im- 
mediately sent to every county or diocese and ordered 
to be.read publicly twice a year. Subsequently the king 
appealed to the pope soliciting aid against the rebellious 
barons. The pope in a bull declared Magna Carta “null 
and void” and excommunicated the barons who had 
forced it from John. The king was waging a war 
against the barons when death overtook him in 
October, 1216. 

In his address at the Library of Congress Lord 
Lothian called attention to some of the immortal words 


inscribed on that venerable parchment: “No freeman 
shall be taken, imprisoned, disseised, outlawed, ban- 
ished, or in any way destroyed, nor will We proceed 
against or prosecute him except by lawful judgment 
of his peers or the law of the land.” “To no one will 
We sell, to none will We deny or defer, right or jus- 
tice.” ‘No scutage or aid shall be imposed in Our 
Kingdom unless by common council thereof. . .” Every 
lawyer and every historian will agree that here we have 
the nucleus of our most cherished liberties, of trial by 
jury, of habeas corpus, of the principle of no taxation 
without representation, of the bill of rights, and of the 
entire constitutional structure of our modern democ- 
racy. 

The librarian of Congress, in his remarks of accept- 
ance, emphasized the fact that “the deposit of the 
Magna Carta in the library of the people’s representa- 
tives in Congress is a plain and intelligible statement 
of a plain intelligible fact—the fact, namely, that the 
institutions of representative government are the pro- 
tectors, and the only possible protectors, of the charters 
of the people’s rights.” Thomas Jefferson (observed 
Mr. MacLeish), who was the true founder of our na- 
tional library as well as the true author of the noblest 
of our charters, surely would have relished this extraor- 
dinary meeting of the English-speaking world’s most 
famous documents, although he might have done so 
with a different understanding from our own, since 
“Jefferson was a man who dared to think of history in 
timeless terms, and of the rights of men as rights which 
had existed, and which would exist, in every time and 
every country :—rights which nothing done by tyranny 
had ever yet destroyed or ever could.” 

The deposit of Magna Carta in the Library of Con- 
gress at this time may well arouse the envy of the 
people of those governments of Europe and elsewhere 
where liberty for the time being is hiding behind a 
cloud. It may serve as our consolation, and perhaps 
theirs too, that the sun has the power to dispel clouds. 





RIGHTS OF THE INDIVIDUAL 


“In our system, the individual finds security in his 
rights because he is entitled to the protection of trib- 
unals that represent the capacity of the community for 
impartial judgment as free as possible from the pas- 
sion of the moment and the demands of interest or 
prejudice. . . . The Supreme Court is the embodiment 
of this conception of our law, the exemplar of its ap- 
plication, and the assurance that in the complexities of 
an extraordinarily expanded life, we have not forgot- 
ten the ancient faith by which we have pledged our- 
selves to render to each one his due,—a faith which 
alone makes it possible to look to the coming years 
with confidence as well as hope.”—Charles Evans 
Hughes in “The Supreme Court of the United States” 
(1928). 
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THE PROBLEM OF UNDONE LEGAL SERVICE 


Much Legal Work is Undone—Duty of Profession to Supply what Public Needs—Making 
Access to Services Easy—Lowering of Costs for Small Matters—Bar Association Clearing 
House and Legal Service Bureau—Consulting a Lawyer Before there is Trouble—Plan Urg- 


ently Demanded 





By Kart N, | 


HERE are a number of facts which it does not 

seem possible to doubt. They are troublesome 

facts, if they be regarded as eternal or inescapable. 
They are, on the other hand, very welcome facts if one 
sees them as offering a road to bettering the lawyer’s 
standing in the community, his income, and his oppor- 
tunity to serve. But troublesome or welcome, facts 
they seem to be. 

First, there is much legal work which goes simply 
undone. This is what the business man would know 
as “latent demand.” The business man’s problem would 
be how to stir the demand. He would be struck, if he 
were canvassing the demand for legal service, by the 
extraordinary degree to which the existing active de- 
mand is for emergency work, crisis work, work which 
is hard to count on, which is non-repeat in character. 
It is work which gives relatively high return, but which 
also involves relatively high production-costs ; it is work 
which especially in the field of litigation is moderately 
safe from the competition of outside agencies, but which 
is not enough in quantity, or in return or in certainty 
of arrival when needed, to keep the bar at large going. 
This is work, also, which it has been the ancient policy 
of the bar not to encourage. It corresponds, in medi 
cine, to the emergency operation and the acute illness. 
It corresponds, in the motor car field, to repair after 
crash. 

Consulting Services: Latent v. Active Demand 

But the business man would, if he were canvassing 
the demand for legal service, be amazed at the degree 
to which consulting services have through the years 
been proving satisfactory to such business organizations 
as use them. Some corporations build up a house-staff 
of lawyers; others retain lawyers for regular consul 
tation. Not only the handling of recurring matters ob- 
viously needing legal services, such as recurrent claims 
at law, or recurrent title-matters, come under notice 
of such lawyers, but there are the business forms, there 
are the legal aspects of the current work of the business 
house, there are the host of counselling problems that 
affect taxation by getting the work done in one per- 
missible way rather than in another equally permissible 
but more tax-expensive way. Now the business man 
canvassing demand for legal service would be asking 
himself why services of this kind, which big and 
concentrated business organizations find so useful, are 
not a peculiarly useful and interesting field of expansion 
of the rendering of legal services in this country. He 
would observe that retainer work of such character 
would be new work, not now tapped, and would be 


t new work peculiarly requiring the rounded training 
and experience of the lawyer. He would observe that 
regular income, that can be counted on, is one of a 
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lawyer’s greatest needs. He would note that hygiene 
is important in medicine, and that servicing before 
breakdown is important to motor cars, and that non- 
emergency service is no less vital in legal matters. 
He would then pose himself the problem: How can 
this latent demand for good and useful work be made 
an active demand. 

The business man’s answer has been: by publicity. 
But not merely by publicity. One of the major in 
terests of many business men has been to take what 
before they took hold had been an enviable luxury, 
and to make it into a widespread and much appreciated 
necessity. This has called fgr more than publicity. 
It has called, first, for careful attention to lowering 
production costs. It has called, second, for making the 
public’s access to the market easy, convenient, simple. 
It has called for producing a product which satisfies, 
which stands up, which calls forth its own repeat 
orders. And, as a means to all of these ends, as a 
necessary means, it has called for putting reliability 
behind the product, and marking the reliable product 
with a name the public could come to know and seek 
out 

Fundamental That a Profession Should 
Supply Needed Service 


Now the practice of the law is not a business, but a 
profession. The first and essential mark of a profession 
is that it provide needed service—even, if the need be 
great enough, at the expense of gain to the practitioner. 
The business man we have been discussing might legiti- 
mately come to the conclusion that he would undertake 
to publicize the enviable luxury in question—say legal 
services—only if he could see ahead a really tempting 
profit; the business man, as a business man, might 
legitimately feel that merely getting the unserved public 
served at a return not much over cost would not reward 
his effort. But the practice of the law is a profession, 
and a profession entails responsibility. If a profession 
has something to offer which the greater portion of 
the public needs, but does not know it needs, a profes- 
sion is under an obligation to bring that need home 
to the public in a fashion which the business man is not. 

On the other hand, the individual business man or 
business is free to indulge publicity to attract business 
to his own shop for his own individual profit, and that 
is something which the individual lawyer or firm is not 
free to do, and should not be free to do. There are 
particular reasons for this; one reason is that it does 
not comport with professional dignity for any individual 
lawyer or firm to advertise to an inexpert public his 
or their own peculiar professional talents. Another 
reason is that it does not comport with professional 
safety to allow the reputation of lawyers as a class to 
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be jeopardized by self-advertisers. These reasons cut 
deep; but they do not do away either with the pro- 
fession’s responsibility for getting service to a public 
which needs it, nor yet with the fact that, left to itself, 
most of the public is going without needed legal service, 
save for emergency calls. Nor do these reasons do 
away with the suggestiveness of the business man’s 
analysis of latent demand, and of the lines along which 
latent demand can be made into active demand—to 
great satisfaction of the active demanders, and to very 
considerable satisfaction of those who supply the 
demand. 


Only a Bar Association Can Solve the Problem 


It is plain that an organized Bar can take the initia- 
tive. A Bar Association can with dignity take up a 
responsibility of the whole profession. Only a Bar 
Association can do so. Only a Bar Association can 
provide in advance against undesirable—and wholly un- 
necessary—outgrowths. In meditating upon how a Bar 
Association might go about remedying this unfortunate 
condition, of a large body of the public needing legal 
service that goes unprovided, while a large body of 
the profession has more time than occupation, let us 
not, however, overlook the interlocking features of the 
business man’s analysis of how latent demand is made 
into continuing active demand among a widening body 
of the public. Publicity is one factor. But another is 
the easing of access to the source of supply, cutting 
down the inertia-factor which stands between knowing 
what one might want, and actually going to get it. 
Yet another is the lowering of production costs and 
so of price to the public; and especially the use of 
volume to lower the overhead on individual items of 
service. Still another—and a peculiar problem in the 
field of legal service—is producing a product which 
satisfies, and which can be counted on to be reliable. 
No short paper can canvass such matters in detail. 
But a short paper has its very possibility of use in 
bringing them sharply together as interlocking aspects 
all of which need to be thought about together. 

Publicity. This JouRNAL has already carried discus- 
sion of the admirable set of broadcasts sponsored in 
Buffalo by the Erie County Bar Association, which 
well illustrate the useful lines of action. What is needed 
is material which is intrinsically interesting, and which 
carries its own message of the utility of legal service 
in advance of trouble. Around such skit-broadcasts 
some lecturing is feasible, on how to use a lawyer’s 
services, and how to spot legal troubles before they 
hit; as is newspaper work. But Bar Association con- 
trol and responsibility is as needful as is expert publicity 
advice. And on one point the Erie County work, 
because it envisaged publicity in isolation, missed a 
point. It carefully avoided urging the listener-in to 
consult a lawyer. Now that is not the way in which 
a medical association goes after preventive work on 
cancer or tuberculosis. It is no serviceable way to go 
after the filling of the public’s neglected need for legal 
services. To awaken the public to their need is to 
assume responsibility for providing ready access to the 
services which will fill the need—or else to make the 
awakening useless or worse. As was discovered in 
Erie County. 


Are Legal Services Easily Accessible? 





Easing access to legal services. There are at least 
three different problems here. One is that in any city 
of a hundred thousand a large body of the population 
does not know where to go to find a lawyer who is at 
once competent. and fair in action and in fee. Not 


knowing who is safe, they stay away. This can be met 
in part as the New York City Bar Associations are 
meeting it, by setting up a bureau under Bar Associa- 
tion auspices and responsibility, to discover what kind 
of matter is involved and refer the matter to an appro- 
priate lawyer who recognizes an obligation to handle 
matters so referred with a particular eye to the possible 
need for moderate charge. The details of the New York 
set-up and experience will prove instructive; not least, 
the machinery which is built to procure and manage 
the list of lawyers for referral. 

But a sifting and reference bureau is a cumbersome 
device to deal with one of the most useful potential lines 
of legal service: the fifteen or twenty minute consulta- 
tion on a minor matter of advice. Lawyers—and Bar 
Associations—could well give attention to whether the 
medical practice cannot be initiated in law, of a fixed 
and minor standard fee for consultation at a fixed office- 
consultation hour. Partly, this has value for the service 
it would render on the spot. Partly, it has value in 
breaking down the too widespread notion that a lawyer 
can be sponged on during an interview, and the even 
more widespread notion that to consult one at all is to 
take one’s financial life in his hands. Few things could 
contribute more than a practice of office-yisits to open 
the public’s mind to the normality of legal service. 
Finally, there is the real value, once such an institution 
was made known—through the Bar Association’s pub- 
licity—of both real though minor contribution of the 
small fees to office expense, and of real and major op- 
portunity for lawyers to meet with possible retainer 
work—that retainer work which deserves peculiar at- 
tention in any Bar Association publicity. 


Legal Service Bureaus 


The third problem in relation to easing access to legal 
service revolves around the plans for legal clinics or 
legal service bureaus under Bar Association auspices 
which have recently been occupying considerable time 
and study. I mention the matter here simply to fill out 
the picture. Such a plan, for quick spot-matters, offers 
the advantage as against a sifting and reference bureau 
of getting small work attended to with one call and one 
interview, and of making the bureau support itself. As 
against the office consultation of individual lawyers it 
offers only assurance that the advice given will be com- 
petent. In the aspect here under discussion such a 
service bureau under Bar Association control does not 
seem to me essential, though it does seem useful. Where 
it will prove well nigh indispensable, is on the matter of 
lowering production costs for the local bar at large. 

Lowering production costs. The lawyer’s versatility 
has forced on him a huge production cost. Expertness 
in some aspect of business or technology, forced on a 
lawyer by some one litigated case, may never be used 
again by him or any other. The Illinois Bar Associa- 
tion’s plan for expert legal service shows one way of 
hope here; and the preparation of a reference list for a 
sifting and reference bureau could help by taking ac- 
count of such experience. But, for the Bar, the main 
service of either must be recognized to be not getting 
the handling of the matter into the expert hands, but 
getting advice on how to go about handling the matter 
into the as yet inexpert head. And this holds no less 
of advice on tricky fields of law on which a man may 
be forced to educate himself suddenly—and again for a 
single occasion. 

Now it is of no use to wish that the practices and 
attitudes of lawyers were other than they are, and that 
lawyers at large might be ready and eager to seek from 
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an expert brother, for a moderate compensation, the 
advice and suggestion which they now are eager and 
read io seek from a friend, at the price of a lunch. 
Lists of experts simply do not get the use they need; 
nor as things stand are they likely to. There is inertia 
involved; there is no understanding on which to base 
fees; there is face involved, too. But it seems to me 
that all these matters are capable of material movement 
toward remedy, if there were a Bar Association Clear- 
ing House established and designed to channel inter- 
lawyer consultation, and to settle, at need, any question 
about proper fees. Such a clearing house will not in any 
foreseeable time be establishable for this purpose alone. 
It is, however, a natural by-product and offshoot of any 
Legal Service Bureau which both handles minor mat- 
ters on the spot and serves as a controlled reference 
bureau for larger matters. It is not a quick or immedi- 
ate offshoot, to be planned and touted—and go wrong. 
It is a natural, slow-growing, inevitable kind of off- 
shoot, building surely and effectively to the joint bene- 
fit of all lawyers of the community. Thus: such a 
Service Bureau will of necessity be breaking in new per- 
sonnel—preferably half of its minor legal personnel 
annually, for a prospective two-year term. It will, more- 
over, and of necessity, as a matter of internal admin- 
istration, be reducing considerable quantities of type- 
business to communicable, somewhat standardized, lines 
of advice. This happens wherever recognizable types 
of matter repeat themselves, in any law practice. It is 
useful, if care is taken to keep the necessary eye out for 
variations. Such a bureau will, finally and of necessity, 
accumulate more experience about where expert infor- 
mation it to be found among the Bar than is available 
anywhere else in the community. The three things 
together mean that gradually, and without need for 
cymbals and trumpets, there come to be good lawyers 
in the community who know what information they can 
get from the Service Bureau—a Bureau serving lawyers 
now, not merely serving the public direct. In petty 
matters, where no man’s face is involved, and pressure 
to get the work done well and also cheaply is regularly 
involved, lawyers will be calling on the Service Bureau 
for their procedures and their forms. Resorting to the 
Bureau, once found feasible and once felt as proper, 
slides into implementing a clearing house service, when- 
ever first younger men, and later perhaps even older 
men, find that a matter in hand does not warrant the 
time outlay involved in tackling a whole uncharted 
field from an utterly fresh beginning, instead of after 
consultation. 


Reflection Now on Future Needs 


Practices of this sort develop not by propaganda nor 
by preaching; they develop by the provision of going 
machinery which carries itselfi—as a Service Bureau 
with accompanying Bar Association publicity can carry 
itself; going machinery, resort to which is easy, and is 
worthwhile to the ordinary individual in his own im- 
mediate interest. And a matter which looks thus into 
the future deserves the most careful meditation now 
and without delay, because the problem of costs of pro- 
duction of legal service is not only already a problem 
of costs too high for comfort, costs so high as to frighten 
a good portion of the relevant public away from the 
lawyer’s office; but because in addition the problem is 
one of rising costs, and measures designed to facilitate 
some pooling of lawyers’ experience need to be taken 
now not only to relieve the situation now, but to pre- 
vent that situation from getting worse. 


Reliable service known to be such. The Bar cannot 








guarantee, financially or morally, the competence of 
each last of its members; nor can any Bar Association. 
We do not like this fact; we do know it to be a 
fact. But we know it to be no less a fact that you can- 
not open up latent demand for anything or any service 
unless what is provided to fill the demand is sound, is 
solid, is satisfactory, and is recognizable in advance as 
being so. Apple-growers can get together and make 
known the virtues of apples or of any kind of apples, 
and can do this in the interest not of any one of them, 
but of all of them and of the public. But they cannot 
be effective unless they make clear at the same time how 
to know that the apple you bite into will have flavor 
and will not yield you half a worm. Legal services ar« 
not apples, but the two have this in common: that both 
are still produced by relatively small scale producers; 
and that fifty years ago you took your chances with 
either. What the apple-growers have done, in essence, 
is to get together to put on some apples a joint assur- 
ance that at least those apples are good and are reliable. 
And it is not irrevelant to note that, such assurance 
being given and lived up to, the Pippin and the Golden 
Delicious, although they lack red cheeks and never have 
been publicized by name, have yet won their way on 
merit into the front rank of public favor—and of price. 
Production costs of apples have indeed gone up, in the 
process; and that is where legal services are in mate- 
rially better case; for with legal services some special- 
ized attention to the smaller.items can, as has been seen, 
reduce production costs ; and the Bar Association can by 
publicity bring the consumer of legal service to the 
lawyer. On a condition. The condition is that the Bar 
Association assume the moral responsibility of point- 
ing out at least some lawyers whose service is assured 
to be competent, and fair in fact and fee. That is the 
responsibility the Bar Associations of New York City 
are undertaking, with their sifting and reference bureau. 
It is the responsibility the Lawyers’ Guild Chapter in 
Philadelphia has undertaken with the six Neighborhood 
Offices opened in November. It is the responsibility 
which must be undertaken for the work of any Asso- 
ciation-sponsored Legal Service Bureau, and for any 
reference by such a bureau. 


Seeing a Lawyer Before There Is Trouble 


It is a necessary responsibility. For without it, the 
Bar dare not inform the public of the public’s legal 
needs ; and without those needs, once awakened. being 
adequately filled, the public cannot come into the new 
habit which the public needs and the lawyer needs— 
the new habit of consulting lawyers before there is 
trouble. 

Sketchy though the above picture is, it yet can serve 
to indicate the interlocking character of what have been 
too often viewed as separate phases of the problem. 
And it can serve to indicate the needed, the tremen- 
dously needed, part which the American Bar Associa- 
tion can play in a solution. 

The American Bar Association can, first of all, as 
can no other organization in the country, recognize, 
plan, provide centralized information about and facilities 
for publicity work by local Bar Associations. Broad- 
cast skits, for example, are commonly recorded, and 
experience shows which are the most effective of them. 
But even more, the American Bar Association, whether 
as to publicity, as to sifting and reference bureaus, as 
to office-consultation hours, as to legal service bureaus, 
or as to lawyers’ clearing house activities, has in its 
power, after careful study of any proposal or project, 
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to remove definitely one major inertia factor from any 
proposal or plan which on careful study and report 
appears to serve at once the public, the bar, and the 
duty and dignity of the profession. No local Bar Asso- 
ciation but is troubled by doubts as to whether any 
plan proposed, however, appealing, may not be unpro- 
fessional. That matter the American Bar Association 
can settle for the country and with authority, as to 
any plan or any set of alternative or of possibly co- 
ordinating plans which it may find good. 


Responsibility for Solving This Problem 


And so far as the American Bar Association may 
see fit to approve in principle such lines of action as 
3ar Association publicity, sifting and reference bureaus, 


legal service bureaus, lawyers’ clearing house activities 
—-to mention only the lines of possible expedient already 
discussed—it opens for itself a further line of extremely 
useful activity. That is, the blue-printing of a possible 
line, or of alternative possible lines, of actually organi- 
zing, locally, the activity or activities approved. It 
is familiar experience among lawyers that organization 
proceeds most rapidly and most effectively when there 
is a proposed full plan at hand and in writing, to dis- 
cuss, to work with and from. For the country, the 
American Bar Association stands in a unique position 
to provide such drafts. The local Bar Associations 
need them provided. The individual lawyer, in any 
city, and in most less-than-cities, needs them provided. 
The public needs them both provided and acted on. 





CALENDAR 
of the Meeting of 
THE HOUSE OF DELEGATES 
of the 
AMERICAN BAR ASSOCIATION 
January 8-9, 1940 
Edgewater Beach Hotel, Chicago, Illinois 
10:00 A. M. 


Call to order 

Roll Call 

Approval of the record of the July, 1939, meeting of 
the House 

Statement of the Chairman of the House of Delegates, 
Thomas B. Gay, Virginia 

Report of the Secretary, Harry S. Knight, Pennsyl- 
vania 

Report of the Treasurer, John H. Voorhees, South 
Dakota 

Report of the Committee on Rules and Calendar, Chair- 
man Chauncey B. Wheeler, Rhode Island 

Report of the Board of Governors, Secretary Harry S. 
Knight, Pennsylvania 

Offering of Resolutions for reference to the Committee 
on Draft* 

REPORTS OF SECTIONS AND COMMITTEES 


Committee on Unauthorized Practice of the Law, 
Chairman Edwin M. Otterbourg, New York 
Committee on Administrative Law, Chairman O. R. 
McGuire, Virginia 
Committee on Legal Aid Work, Chairman Harrison 
Tweed, New York 
Committee on Legal Clinics, Chairman Kenneth Teas- 
dale, Missouri 
Committee on Economic Condition of the Bar, Chair- 
man John Kirkland Clark, New York 
Committee on Professional Ethics and Grievances, 
Chairman H. W. Arant, Ohio 
(Note: This is a statement in support of the 
Committee’s opinion regarding the ethical scope of 
bar association rosters, the consideration of which 
the House directed be made a special order of 
business at the Midwinter Meeting. ) 
Section of Patent, Trade-Mark and Copyright Law, 
Chairman Delos G. Haynes, Missouri 
Section of International and Comparative Law, Chair- 
man William Roy Vallance, District of Columbia 
(Note: Consideration of Resolutions ITI-XIIT 
of the Section’s report at the Annual Meeting was 





*Members of the House of Delegates presenting resolutions 
for reference to the Committee on Draft are requested to >re- 
sent such resolutions in quintuplicate at the first session of the 
House, 


postponed to the Midwinter Meeting. The Sec- 
tion will also report on a resolution directed to it 
by the House of Delegates at San Francisco. 
Section of Judicial Administration, Chairman Calvin 
W. Chesnut, Maryland 
Junior Bar Conference, Chairman Paul F. Hannah, 
District of Columbia 
Committee on Bill of Rights, Chairman Grenville Clark, 
New York 
Committee on Cooperation between Press, Radio, and 
Bar, Chairman Giles J. Patterson, Florida 
Committee on Public Relations, Chairman Sylvester C. 
Smith, Jr., New Jersey 
Committee on Labor, Employment and Social Security, 
Chairman William L. Ransom, New York 
Committee on Jurisprudence and Law Reform, Chair- 
man Walter P. Armstrong, Tennessee 
Section of Insurance Law, Chairman John W. Cronin, 
Massachusetts 
Section of Criminal Law, Chairman James J. Robin- 
son, Indiana 
Section of Bar Organization Activities, Chairman Ray- 
mer F. Maguire, Florida 
Section of Legal Education and Admissions to the Bar, 
Chairman Charles E. Dunbar, Jr., Louisiana 
Committee on Printing, Publication and Indexing, 
Chairman William L. Ransom, New York 
Committee on Ways and Means, Chairman Morris B. 
Mitchell, Minnesota 
Section of Public Utility Law, Chairman Walter S. 
Fenton, Vermont 
Section of Commercial Law, Chairman Jacob M. 
Lashly, Missouri 
Section of Mineral Law, Chairman Robert E. Hard- 
wicke, Texas 
Section of Real Property, Probate and Trust Law, 
Chairman George E. Beers, Connecticut 
Section of Taxation, Chairman George M. Morris, Dis- 
trict of Columbia 
Presentation of any matters which any state or local 
bar association, or any affiliated organization of the 
legal profession, wishes to bring before the House 
of Delegates 
Presentation of any matters which any Section, or 
Standing or Special Committee, wishes to bring be- 
fore the House of Delegates 
Report of the Committee on Hearings, Chairman T. 
Scott Offut, Maryland 
Report of the Committee on Draft, Chairman George 
H. Smith, Utah 
Unfinished Business 
New Business 
Adjournment 











































42 


AMERICAN Bar ASSOCIATION JOURNAL 














AMERICAN BAR ASSOCIATION 
JOVRNAL 


EDITORS 





BOARD OF 


Epcar B. Totman, Editor-in-Chief. ...Chicago, Ill. 
CuHarces A. BearpsLey, President of Association. Oakland, Cal. 


Tuomas B. Gay, Chairman House of Delegates, ' 
.Richmond, Va. 


Gurney E. NEWLIN....... Los Angeles, Cal. 
CR MI so co cesccesccenseeones. ucaes Chicago, Iil. 
ES eT r Memphis, Tenn. 
WeEREaee 1, TRAWIOOEs .. «5 5e.s cc siteinsssemenas New York City 
Lioyp K. GARRISON........ ..Madison, Wis. 





General subscription price $3 a year. Students in Law Schools, $1.50 
a year. To members of the Association the price is $1.50 and is included 
in their annual dues. Price per copy, 25 cents 





Journal Office: 1140 N. Dearborn Street 
Chicago, Illinois 


OUR SILVER ANNIVERSARY 

The JourNAL takes pleasure in announcing 
the completion of its first quarter-century. 
With this number we commence our twenty- 
sixth volume. 

Even twenty years ago we were still a quar- 
terly, scarcely a magazine at all, but rather a 
medium for printing and circulating committee 
and section reports. The issue for January, 
1920, after ten pages of announcements, had 
all of 101 pages available; these were divided 
as evenly as possible between the conference of 
state and local bar association delegates and the 
section of legal education, 50 pages to one and 
51 to the other. The preliminary pages gave a 
membership list of committees (twelve in all), 
a questionnaire to judges from the committee 
on professional ethics “for the purpose of 
eliciting information from the viewpoint of the 
Bench that would enable the Bar to maintain 
more faithfully high standards of professional 
conduct,” a few short notices as to uniform 
state laws, and (at the head of page 1) the 
result of a referendum of members on the fol- 
lowing resolution: 


“Whereas, the Constitution of the United States and 
the Constitutions of the several States contemplate gov- 
ernment by and for all the people and not by or for any 
particular class, group or interest: 

“Now Be It Therefore Resolved, That the liberties of 
the people and the preservation of their institutions de- 
pend upon the control and exercise by the federal, State 
and municipal governments of whatever force is neces- 
sary to maintain at all hazards the supremacy of the 
law and to suppress disorder and punish crime.” 


The vote was 4950 yes and 58 no. His- 


torians of the next century will speculate on 
the background of this. 

Midway between 1920 and 1940 the JourRNAL 
is seen to be on the 
Association strong 


modern basis. We find the 
and effective, and its mag 








azine (we like to think) firmly established in a 
place of leadership. 

This is in a very special sense a New Year’s 
greeting to members and friends. It is a joy 
ous occasion, with hope in the ascendant. We 
share with our readers all best wishes for suc- 
cess and happiness. 


LONG OPINIONS AND THE GROWING 
COST OF LAW BOOKS 

We attack this problem in our present issue 
on two fronts. Mr. Beardsley, president of 
the American Bar Association, speaking re 
cently at Chicago, as reported in this number, 
exonerated the law book publishers and looked 
elsewhere for the real difficulty. Judge Miller, 
at Washington, at about the same time (as also 
reported herein), pointed to the greatly in 
creased burdens of opinion-writing now laid on 
members of reviewing courts, as compared with 
the early days of American jurisprudence, and 
suggested that we need more judges. His un- 
spoken minor premise was that it takes more 
mental effort to write a short opinion than a 
long one—a law of literary composition that is 
undoubtedly valid,—and that appellate judges 
have not time enough to do their work well. 
Mr. Beardsley urged the judges to do the best 
they can, under the circumstances, and pledged 
the bar’s aid and support. 

There is force in both suggestions. Judicial 
opinions might be improved. A learned chief 
justice of the United States long ago left his 
biographer no choice but to admit regretfully, 
as ““very nearly true,” that his opinions were 
“models of what judicial opinions ought not to 
be,” adding that “there was no crystal clarity in 
his reasoning processes, and his sentences were 
long, labored, and involved.’”’ Opinions are in- 
deed too long. Listening, however, to the other 
side, as we should, we observe that the judge 
who writes the opinion, whether he reverses or 
affirms, has to think forward to the petition for 
rehearing, and is naturally anxious to plug up 
all loop-holes. 

Unfortunately the evil of which Mr. Beards- 
ley complains is not susceptible of illustration 
in these pages, for lack of space. We may no- 
tice, however, a minor phase,—the pyramiding 
of references to former decisions. Of this we 
shall give two examples, one American and one 
English. We shall not identify the American 
case, but shall attribute it to the imaginary 
State of Jefferson, created and maintained by 
the sponsors of moot court competitions. In 
X. uv. Y., 206 Jeff. 264 (a case on new trials for 
newly discovered evidence) the court said: 

“In the case of A. v. B., 117 Jeff. 582, the 
law applicable to this question was stated in 
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the following language: ‘In the case of C. v. 
D., 53 Jeff. 349, Judge S., in delivering the 
opinion of the court, says: ‘In State v. E., 
27 Jeff. 111, this court adopts, with most cor- 
dial approval, the rules as laid down in F., v. 
G., 10 Hamilton [another State,] 511, by 
Judge L. in respect to new trials, on the 
ground of newly discovered evidence, as fol- 
lows [here it is at last:] “The application 
must show, first... (etc.) (We have run out 
of quotation-marks, but the current opinion 
and all the quotations end at this common 


point. ) 
And now for an English example of the 
same pyramiding \tyle._ A very learned 


and whimsical Harvard law professor ab- 
stained from poking fun at the United States 
Supreme Court at an American Bar Associa- 
tion dinner, when few of the mighty had es- 
caped his shafts, because one of the justices 
was present, and there was a chance that the 
speaker. might appear before the court some 
time ; but, (to the delight of everybody, and most 
of all the victim himself) he did not spare a 
judicial member of the House of Lords, who 
was also present, for the obvious converse. On 
the same principle (or lack of it), we boldly 
give the right names of the English judges con- 
cerned in our case, to avoid the fatigue of in- 
vention. The case, decided only last spring, was 
that of an oil-tanker sailing from Constanza 
(which we now know to be in Roumania), and 
there was a controversy over the effect of what 
was said by the owners to be, and by the char- 
terers not to be, a deviation of the ship from 
her chartered course upon the first of two 
round trips contemplated by the parties. Bran- 
son J., discussing the analogy of a contract for 
the delivery of goods by instalments, said: 

“In the recent case of Maple Flock Co., 
Ltd. v. Universal Furniture Products 
(Wembley) Ltd. [1934] 1 K. B. 148, 149, 
the Court of Appeals lays down the princi- 
ples which are applicable in a case of that 
kind. Lord Hewart C. J., who delivered the 
judgment of the Court, cited the judgment 
of Lord Selborne L. C. in Mersey Steel and 
Tron Co. v. Naylor, Benzon & Co. (1884) 
9 App. Cas. 434, 438, in which ie said: ‘I am 
content to take the rule as stated by Lord 
Coleridge in Freeth v. Burr (1874) L. R. 9 
C. P. 208, which is, in substance, as I under- 
stand it, that in order to see whether the one 
party to the contract is relieved from its 
future performance...” (etc.) 

Apparently there is no virtue anywhere. We 
noticed the same sort of thing recently in a law 
review note. 


And now we are ready to close, having vio- 
lated all the rules laid down by the two gentle- 
men whose addresses set us off on this track. 
We have written at too great length, we have 
reprinted parts of former court opinions, and 
(let us say to Judge Miller) we have not had 
enough time to be brief. 

To return to Mr. Beardsley: In the presi- 
dent’s handful of after-dinner chaff there were 
several grains of very good wheat. And we 
should like to contribute a practical suggestion 
that might help to satisfy the ideas of both 
learned speakers, by releasing the judges of 
appellate courts from some of their present toil. 
An eminent reporter of decisions of the Su- 
preme Court of the United States, author of 
one of the most fascinating of books, Wallace 
on the Reporters, praised Lord Mansfield’s fa- 
mous reporter Burrow as a master of his art. 
Burrow thought it fundamental that in every 
report the statement of the case should be made 
by the reporter, not by the court, and with him 
agreed Wallace, for reasons which he gives in 
plain terms, well worth reading and pondering. 
This must be one of the most tedious and time- 
consuming parts of the judge’s labors in writ- 
ing opinions. Perhaps here is a partial solution 
of the problem that is disturbing our two 
friends. In the cryptic phrase of the courts, we 
offer it for what it is worth. 


LARGE-CITY BAR ASSOCIATIONS 

There are 93 American cities of over 100,000 
inhabitants; of these, 41 are over 200,000, and 
25 over 300,000. The legal profession in a 
large city has its particular problems, in addi- 
tion to those common to the whole profession. 
Judicial selection is one. Political managers in 
small communities would not dare to nominate 
unfit candidates, as every lawyer is known to 
everybody, but this is not so in large cities. 
Legal education is another example. Relatively 
few candidates for the bar get their legal train- 
ing in small communities. Contact of the bar 
with the work of law schools can be kept up 
only at the places where the schools are located. 
The work of grievance committees may also be 
mentioned. Not that ethical standards are 
lower in cities, but in smaller communities the 
unworthy lawyer, under direct observation by 
his fellow-citizens, practically disbars himself. 
In a large city a lawver may be disapproved by 
the bar, but his own special or local constitu- 
ency may not suspect this, and citizens in gen- 
eral do not know of his existence, much less of 
his reputation. Yet such a man may be placed 
on a judicial ticket. 
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Along with the need of meeting its own very 
difficult and important problems there goes for- 
tunately (as so often happens) the compen- 
satory feature that a large-city bar has special 
facilities for handling such problems. The life- 
blood of any professional association is its com- 
mittee work. National and State bar leaders 
recognize with regret the difficulties attendant 
on this work when the committee members are 
widely scattered and can meet only at compara- 
tively long intervals. There are two fundamen- 
tal requirements for the best of such work: 
first, a large group to draw from, as all men do 
not have the same interests, and bar association 
subjects of thought and action are very numer- 
ous and varied; and second, opportunities for 
frequent meetings. These two primary require- 
ments are met most fully by large-city bar as- 
sociations. There a committee may meet at 
luncheon weekly throughout the year, in sev- 
eral sections if needed, with regular evening 
meetings for important projects such as a new 
civil practice act or a new corporation or insur- 
ance or banking code, or a new code of criminal 
law, or the investigation of a large public law 
office that has gone sour, or receivership and 
mortgage foreclosure abuses; these are in- 
stances from the docket of one city bar associa- 
tion. The American Bar Association might 
well be the sponsor of a conference of city bar 
associations, for discussion of their common 
problems. 

A negative example will make the point clear. 
Four or five years ago, a conference on dis- 
ciplinary matters, of nation-wide scope, was 
called to meet in Washington, under the aus- 
pices of the Association. Much care was taken 
with the arrangements, as the subject was then 
receiving a great deal of public attention. Mr. 
Silas Strawn was asked to act as chairman, and 
delegates were invited from all over the coun- 
try. A delegate was anxious to meet the at- 
torney who for a great many years had been 
(and still is) in charge of these matters for 
one of the large-city bar associations. To the 
delegate’s great surprise this attorney, probably 
the leading authority in the country, had not 
been invited. Upon inquiry it was learned that 
no notices had been sent to any city bar associa- 
tion. Thus practically all the men who knew 
most about this vital subject were left out, and 
the conference went on without their advice 
and aid. 

The promotion of an interchange of ideas 
among city bar organizations would be a nat- 
ural subject for the American Bar Association, 
and only good could result. 


NOTES 

Mr. Holtzoff’s paper on the federal rules of 
civil procedure, printed elsewhere in this issue, 
and the several pages of interpretation for 
which he has principal responsibility, together 
make it clear that the new rules have passed 
safely through that early stage in the history 
of rules of court, which is watched with 
anxious interest by all the friends of progress 
in the field of procedural simplicity and effec- 
tiveness. The year or two immediately follow- 
ing the adoption of a new practice code are 
almost as important as the year or two pre 
ceding its adoption. Credit for the success of 
the English judicature act of 1871-3 has always 
been given to Jessel and the other forward- 
looking judges who conceived it their duty to 
make the new system work. The federal judges 
of the entire United States similarly deserve 
the thanks of bar and public for their enlight- 
ened and warmly sympathetic treatment of the 
new rules. 


The JoURNAL considers that it has done a 
service to the profession by printing several of 
the essays in the Ross prize contest, in a series 
ending last month. With the winning essay, 
seven in all have been published. From these 
it has been possible to obtain a good cross- 
section of intelligent legal opinion on the very 
live topic of court review of administrative 
decisions. Much learning has thus been put at 
the disposal of readers in convenient form for 
comparison and appraisal. 


The columns of the JouRNAL are always 
epen to readers who disagree with anything 
we have published, and who are willing to take 
the trouble to state a good point temperately. 
A contribution along these lines appears in 
this number. We invite more. Our motto is 
the good judicial one, audi alteram partem— 
“hear the other side”. 


Professor Radin, in his informative and 
readable account of the achievements of the 
American Bar Association, which has attained 
the distinction of running as a serial in the 
JoURNAL, has now arrived at the high point 
where the Association made good its program 
of raising the standards for admission to the 
bar. It is pleasant to record that the strong 
feelings of controversy aroused at that time 
have abated, and that in at least one very large 
city all the part-time law schools some vears 
ago went over to a four-year course without 
pressure of court rule, upon a large view of 
what their students needed and were entitled 
to have. 
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An Appress By Hon. ALEXANDER HOLTZOFF 
Special Assistant to the Attorney General of the United States 


N accepting the invitation kindly extended to me by 
the Senior Circuit Judge to discuss “twelve months 
under the new Rules of Civil Procedure,” I felt a 
considerable degree of delicacy. It seemed to me that 
it involves some presumption on my part to speak on 
this subject before this select group, for it is you and 
your colleagues throughout the Federal judicial sys- 
tem that have breathed the spirit of life into the new 
Rules and made them a vital and virile force. On the 
other hand, I am very much in the position of an ob- 
server reporting on the results of a battle to the gen- 
erals who had borne the brunt of the fighting. In 
spite of my hesitation and misgivings, however, Judge 
Biggs’ courteous invitation leaves me no alternative 
but to venture on this interesting and important topic. 
In the history of law reform the year 1938 will 
mark a noteworthy epoch. The adoption of the new 
Federal civil procedure ranks in its importance and sig- 
nificance on a par with the abandonment of common 
law pleading in England as a result of the adoption of 
the Hilary Rules in 1834, and the inauguration of the 
present simplified procedure in that country in 1875. 
President Roosevelt has recently characterized this far- 
reaching step as a notable accomplishment and as “an 
outstanding milestone along the road of law reform.” 
The separation between law and equity, which 
persisted in the Federal courts in spite of its abroga- 
tion in most of the States, and the many varieties of 
procedure in actions at law, which were necessitated 
by the Conformity Act, led to a bewildering complexity 
in the field of Federal civil procedure. The Third Cir- 
cuit afforded a striking illustration of this condition. 
Each of the States comprising this busy jurisdiction 
has a different type of pleading and practice, which it 
was incumbent upon the Federal courts to follow. 


Praise for New Federal Rules 


The new Federal procedure has met with univer- 
sal acclaim, as, in addition to possessing the virtue of 
uniformity, it may be said to constitute the quintes- 
sence of simplicity. Occasionally, a few lawyers, mo- 
mentarily oblivious to the fact that the function of the 
courts is to administer justice rather than to cultivate 
an artificial and useless science, have uttered sighs of 
regret because the Rules have cast into oblivion much 
abstruse and laborious learning relating to minute 
points embraced in such intriguing subjects as forms 
of actions, refinements of pleading, joinder of parties 
and of causes of action, counterclaims, and other simi- 
larly enlivening topics too numerous to mention. It is 
perhaps this general attitude, which is at times ex- 





hibited by some members of the legal profession, that 
Shakespeare had in mind when he put in the mouth of 
Rosalind this quip, in answer to the question,—with 
whom does time stand still?: “With lawyers in vaca- 
tion, for they sleep between term and term, and then 
they perceive not how time moves.” 

The purpose of the new procedure has been to 
throw into discard the technicalities that acted as a 
brake on the progress of a lawsuit; to abolish what has 
been so aptly termed as “the sporting theory of jus- 
tice”; to provide efficient machinery for the ascertain- 
ment of truth; and to expedite a determination of each 
controversy on the merits. The watchword of the new 
procedure is found in Rule 1, which provides that the 
Rules “shall be construed to secure the just, speedy, 
and inexpensive determination of every action.” Any- 
one who has followed the application of the Rules dur- 
ing the first twelve months of their existence must in- 
evitably reach the conclusion that this principle has 
been kept in view and observed by the courts. The 
Rules have been interpreted and administered in the 
liberal and flexible spirit contemplated by their fram- 
ers. The courts are entitled to strong commendation 
on the effective manner in which they have adopted 
and applied the new procedure. They are justified in 
feeling a sense of achievement. 


Two Serious Dangers Avoided 


The path of every outstanding reform and every 
notable innovation is, however, beset with pitfalls. The 
new Federal procedure was no exception. It was men- 
aced by two serious dangers. First, there was lurk- 
ing the possibility that the new Rules might be de- 
stroyed in a bog of technical decisions. The history of 
the New York Code of Civil Procedure stood out as 
a horrible example of what may eventually happen 
toa simple practice code. Fortunately, the Federal 
courts have not exhibited any tendency of this nature, 
and so far this peril has been avoided. The second 
danger confronted by the new procedure was the pos- 
sibility that such variations might gradually arise in 
the interpretation and application of the Rules in the 
85 districts as gradually to cause a departure from the 
uniformity envisaged by the framers of the Rules and 
eventually lead to a development of 85 varieties of 
procedure,—one of the serious conditions which the 
new Rules were intended to remedy. This hazard, 
however, has likewise been averted. The courts, which 
have been piloting and steering the new craft, have 
charted a safe course. So long as there is no devia- 
tion from it, there is no danger that the ship may be 


Pt LOS coe 




























































mae) AMERICAN Bar ASSOCIATION JOURNAL 











stranded on the shoals of technicalities or wrecked on 
the rocks of divergent interpretations. Continued vigi- 
lance is, however, indispensable in order to preclude 
even a possibility of such a frustration of the purpose 
and oojective of the new procedure. 

It may be of interest to examine some of the prin- 
cipal problems that were presented to the courts for 
solution during the first twelve months of the Federal 
Rules of Civil Procedure and to summarize some of 
their experiences, which may prove of general interest. 

An inquiry has been occasionally propounded, 
whether the Conformity Act is still in effect and may 
be enforced as auxiliary to the new procedure. Section 
1 of the Act of June 19, 1934, however, which em- 
powered the Supreme Court to promulgate rules of 
civil procedure, clearly repeals the Conformity Act. 
The new Rules must be regarded as the sole guide to 
Federal civil procedure, except, of course, in respect 
to matters which are expressly excluded from the op- 
eration of the Rules by their very terms. 


Brevity and Simplicity of Pleading 


A topic that seems to be appropriate for consid- 
“ration in this discussion is that of pleading. Brevity 
and simplicity of pleading is one of the principal ob- 
jectives of the Rules. In order to assist in attaining 
this goal, illustrative forms are included in the appen- 
dix to the Rules. One of the questions that has arisen 
is, what constitutes a sufficient averment of negligence. 
Among the forms contained in the appendix is a com- 
plaint in an action for personal injuries caused by the 
negligent driving of a motor vehicle. It is alleged in 
the complaint that the defendant negligently drove a 
motor vehicle against the plaintiff, but no statement is 
made as to the negligent acts or omissions with which 
the defendant is charged. This form appears to have 
been a source of considerable perturbation. A doubt 
has been raised as to whether the form contains a suf- 
ficient statement of a cause of action, or rather a claim, 
for the term “claim” has happily superseded the phrase, 
“cause of action.” Curiously enough, it is a peculiar 
paradox that in this respect common law pleading was 
simpler than code pleading. At common law, an alle- 
gation of negligence without specification of the acts 
of negligence sufficed, while some authorities under 
the codes have insisted that such an allegation must 
be expanded, in order to indicate the particular negli- 
gent acts or failures to act of which the defendant was 
being accused. Last January, in the Southern District 
of Ohio, the form contained in the appendix to the 
Rules was sustained and a mere general charge of neg- 
lige ce without specification, was held sufficient.! Sub- 
sequently, the Circuit Court of Appeals for this Cir- 
cuit rendered a progressive opinion, approving a simi- 
lar form, and sustaining the sufficiency of a general 
allegation of negligence,” thus allaying any doubt that 
may have existed on this point. 


Contributory Negligence and Erie Rd. Co. v. 
Tompkins 


Another question that has aroused a considerable 
amount of interest in connection with pleading under 
the new Rules relates to the subject of contributory 
negligence. Rule 8, Subsection (c) enumerates cer- 
tain defenses that must be pleaded affirmatively. 
Among those listed is contributory negligence. It has, 
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of course, been the general rule in the Federal courts 
that in a negligence action the burden of pleading and 
establishing contributory negligence is on the defend- 
ant. On the other hand, in some of the States, New 
York and Illinois for example, the absence of con- 
tributory negligence must be pleaded by the plaintiff 
and proved as a part of his prima facie case. On April 
25, 1938,—almost five months after the Rules were 
promulgated—the Supreme Court handed down its 
opinion in Erie Railroad Co. v. Tompkins,® which has 
already become a cause celebre. It overruled the doc 
trine of Swift v. Tyson,* that on matters of general 
jurisprudence the Federal courts might develop their 
own common law, and held that on all questions of 
substantive law the Federal courts were bound to en- 
force the law of the States irrespective of whether it 
was statutory or common law. 

This decision, as has been remarked by one Dis 
trict Judge, has “legally speaking turned the world up- 
side down.’® One of the necessary consequences of 
the doctrine of Erie Railroad Co. v. Tompkins has 
been a change in the Federal rule that contributory 
negligence is an affirmative defense. This, indeed, re- 
mains the rule applied by the Federal courts in those 
States in which it constitutes the law of the State. In 
States like New York and Illinois, however, in whic! 
the opposite doctrine prevails, it becomes incumbent 
on the Federal courts to require the plaintiff to estab- 
lish the absence of contributory negligence as a part 
of his case. What, then, happens to the enumeration 
of contributory negligence as an affirmative defense in 
Rule 8? This subject was discussed at length in a 
well considered opinion in the Eastern District of Illi- 
nois.6 The conclusion was reached that in a juris- 
diction in which the burden of showing the absence of 
contributory negligence was on the plaintiff, the de- 
fendant was not required to interpose contributory 
negligence as a defense, but where the burden of es- 
tablishing contributory negligence was on the defend- 
ant, it was necessary to plead it affirmatively. The 
court suggests that this conclusion is not inconsistent 
with the plain meaning of Rule 8 (c), since the Rule 
should be construed as merely requiring contributory 
negligence to be pleaded affirmatively whenever it is 
used as a defense, but not if it plays a different role 
in the litigation. In other words, if the defendant has 
the burden of proving contributory negligence, he must 
plead it affirmatively in order to avail himself of the 
defense, and is not at liberty to advance it under a gen- 
eral denial. He does not have to plead it where the 
plaintiff carries the onus of showing freedom from con- 
tributory negligence. This solution seems entirely rea- 
sonable and satisfactorily reconciles the doctrine of 
Erie Railroad Co. v. Tompkins with the provision of 
Rule 8 (c). 


Bills of Particulars 


Considerable debate has been engendered in re- 
gard to the proper scope and function of bills of par- 
ticulars. It must be observed at the outset that there 
is a sharp differentiation between bills of particulars 
in the code States and bills of particulars under the 
new Rules. Under the codes, bills of particulars are 
generally ordered after issue is joined, for the pur- 
pose of furnishing information needed by the moving 
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party in preparing trial. Under the new Federal 


Rules of Civil Procedure, an application for a bill of 
particulars lies only before the answer is served. In 
fact, it has been held that under the new Rules mo- 
tions for a more definite statement and motions for 


interchangeable and coextensive. 
relief is to obtain only such in- 
formation as is required by the moving party in order 
to enable him to plead. On the other hand, informa- 
tion needed in preparation for trial is secured by in- 
terrogatories. It must be borne in mind ir this con- 
nection that procedure by interrogatories does not exist 
under some of the codes, and that, therefore, liberal 


bills of particulars 
The purpose of sucl 


use of bills of particulars is essential in the local courts 
in such jurisdictions 
This limitation on the employment of bills of par- 


ticulars has been worked out in a number of cases de- 
cided under the new Rules, most of them in the South- 
ern District of New York. It appears to be a desir- 
able restriction, since it assists in expediting joinder 
of issue and thereby the trial. This result is due to 
the fact that a defendant who moves for a bill of par- 
ticulars is not juired to serve his answer until he 
receives the bill. Therefore, a liberal use of bills of 
particulars would tend to prolong litigation rather than 
to speed it. On the other hand, no prejudice results 
from circumscril the scope of bills of particulars, 
since the desired information can readily be secured by 
interrogatories without postponing the joinder of issue. 

My summat | the development of the law on 
this point would however, be complete were I to 
fail to observe that the cases are by no means in uni- 
son. Different judges have reached divergent conclu- 
sions. Some decisions have been rendered which give 
to bills of particulars a broader scope than seems to 
accord with what I may perhaps denominate as the 
majority rule 


Third-Party Practice 


An important and far-reaching innovation in legal 
procedure is to be found in third-party practice, which 
makes it possibl «void circuity of action by enabling 
a defendant to briny in as a third-party defendant 
either a person who is liable over to him on the plain- 
tiff’s claim or is originally liable to the plaintiff. 
This procedure is not entirely a novelty in the Federal 
courts, for it has been known in admiralty for a great 
many years. Moreover, in those few States in which 
it formed a part of the State procedure, it was em- 
ployed by Federal courts in actions at law, pursuant 
to the requirements of the Conformity Act. The Rules, 
however, make third-party practice an inherent feature 
of Federal civil procedure. 

At the very inception, a vital question arises in 
connection witl use of this contrivance, namely, is 
it necessary that there exist an independent ground of 


Federal jurisdiction for the third-party complaint? In 
other words, if original suit is based on a diversity 
of citizenship, must there be a like diversity between 


the defendant and the third-partv defendant? The so- 
lution of this fundamental problem would seem in turn 
to depend on the answer to the query whether a third- 
party proceeding is to be regarded as ancillary to the 
main suit or as an independent proceeding. If the 
former, obviously an independent ground of Federal 
jurisdiction is not needed. If the latter, 2 third-party 
complaint may not be maintained unless the defendant 
can show Federal jurisdiction for the controversy as 
between him and the third-party defendant. Mani- 


festly, if the narrow view were adopted, third-party 
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practice could be but rarely invoked, especially in cases 
in which jurisdiction is based on diversity of citizen- 
ship. Frequently, there may be a diversity of citizen- 
ship as between a plaintiff and defendant without the 
existence of this element as between the defendant and 
some person who has agreed to indemnify him, or who 
is liable to contribution. 

The circuit courts of appeals do not seem to have 
spoken on this matter as yet. The district courts, how- 
ever, guided perhaps by the inspiring judicial admoni- 
tion that “we must let our minds be bold,” fortunately, 
are, one by one, adopting the view that a third-party 
proceeding is ancillary or auxiliary to the main action 
and, therefore, does not require an independent ground 
of Federal jurisdiction. This conclusion has been 
reached in two districts in this circuit, the Western 
District of Pennsylvania and the District of New Jer- 
sey." 

Third-party practice under the new Rules covers 
a more extensive field than third-party practice under 
some of the codes, for it is not limited to cases in which 
the third-party defendant is secondarily liable to the 
original defendant, but extends also to instances in 
which the third-party defendant is directly liable to the 
plaintiff. This distinction was comprehensively dis- 
cussed in a case decided in the District of Columbia.* 


7. Bossard v. McGwinn (W. D. Pa.), 27 F. Supp. 412: 
Kravas v. Great Atlantic & Pacific Tea Co. (W. D. Pa.). 28 
F. Supp. 66; Satink v. Holland (N. J.), 28 F. Supp. 67. 

8 Crim v. Lumbhermen’s Mutual Casualty Co., 26 F. Supp 
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Pretrial Procedure 


The next topic to which I should like to advert 
is pretrial procedure. A wealth of experience else- 
where formed a substantial background for the intro- 
duction of pretrial procedure into the Federal courts. 
In England, where it is known by the appellation of 
“summons for directions,” it has been in vogue a great 
many years. Every case is regularly subjected to this 
process for the purpose of defining and restricting the 
issues to those actually in controversy. Some years 
ago it was introduced in the local courts in Detroit 
with a view to reducing inordinate arrears and exces- 
sive congestion of the dockets. It proved highly suc- 
cessful and was transplanted to Boston, where it met 
with equally gratifying results. It has been partic- 
ularly effective where the court dockets are over- 
crowded and some expedient is needed for breaking 
the jam and speeding the disposition of cases. 

Within a few weeks after the Rules went into 
effect, pretrial procedure was adopted as a regular fea- 
ture in the District Court for the District of Massa- 
chusetts. The entire jury docket was called for pre- 
trial procedure by one of the judges, who was assigned 
to devote his entire time to this work. The session 
consumed three weeks. During that period 313 cases 
were filtered threugh this mechanism. The result was 
a final disposition of 130 cases, or over 40 per cent. of 
the aggregate. As to the balance, stipulations in re- 
spect to facts, documents, and similar matters were 
frequently made, which considerably shortened the 
trials. The result was a substantial reduction in the 
congestion of the docket and in the waiting period for 
trial as regards cases that were ready for disposition. 
So successful was the experiment in respect to jury 
cases that this fall it is planned to extend the practice 
to nonjury cases. 

The District of Oregon likewise adopted pretrial 
procedure for every case as a matter of ordinary rou- 
tine. Its experience is equally favorable. Many other 
districts have invoked pretrial procedure to a greater 
or less degree. Among them is the District of New 
Jersey, where a very large percentage of all the cases 
on the docket has been subjected to the process. The 
universal conclusion, wherever this practice has been 
invoked, is that it invariably results, at the very least, 
in abbreviating trials and thereby expediting the prog- 
ress of litigation through the judicial mill. 

It may be of interest to observe that the District 
Court for the District of Columbia has recently adopted 
a rule on the subject and has announced that com- 
mencing this month a pretrial docket will be called as 
a regular feature of the business of the court, and that 
one judge will devote his entire time to this activity. 
It is believed that the success thus far attained indi- 
cates that pretrial procedure has passed the experi- 
mental stage and is a device that may be adopted as 
part of the regular routine throughout the entire Fed- 
eral judicial system. 

Discovery 


One of the noteworthy features of the new Rules 
is found in their treatment of the subject of discovery. 
There is provided a veritable arsenal of different dis- 
covery weapons, all, however, fashioned to achieve the 
same end. Their field of usefulness is limited prac- 
tically only by the ingenuity and resourcefulness of 
counse!. It will be recalled that these weapons are five 
in nuraber: depositions, or “examinations before trial,” 
to use the terminology of the Codes; interrogatories ; 
production and inspection of documents and other ob- 


jects ; requests for admissions ; and physical and mental 
examinations. The purpose of discovery is to afford 
a means, not only for securing evidence which the 
moving party needs in support of his case or defense, 
but also for procuring information which may be of 
help in preparing for trial. Consequently, the moving 
party may take depositions not only for the purpose of 
obtaining evidence on issues on which he has the bur- 
den of proof, but also for the purpose of inquiring into 
matters relating to his adversary’s case. Similarly, 
the mere fact that the matters regarding which dis- 
covery is sought happen to be within the knowledge 
of the moving party, is no objection to taking a depo- 
sition of the adverse party or filing interrogatories in 
respect thereto. The reason for this conclusion is ob- 
vious. Frequently, it is not sufficient for a party to 
have knowledge of the facts. It is necessary for him 
to transform them into such shape as would render 
them admissible in evidence. Moreover, it is mani- 
festly useful and desirable, with a view to diminishing 
the expense of trials and the time consumed by them, 
to ascertain in advance to what extent the facts will 
be admitted by the adverse party. 

Requests for admissions have a cognate purpose. 
If the party on whom such a document is served either 
is familiar wii: the facts or else has the facilities for 
readily ascertaining their accuracy, there is no reason 
why he should not admit the truth under penalty of 
being required to recompense the adverse party for the 
expense incurred in proving the facts at the trial. The 
philosophy underlying this procedure is that a law- 
suit should not be conducted as a controversy at arm’s 
length, or as a game of chess, in which the most skill- 
ful player secures the palm of victory. On the con- 
trary, it is assumed that litigation is to be regarded as 
an efficacious mode of determining the truth and ad- 
judicating rights. Whatever pertinent information is 
in the possession of either party must be made avail- 
able to his antagonist prior to the trial. 

An interesting illustration of the use of requests 
for admissions is found in a case decided in the East- 
ern District of New York.® It involved an action 
brought to recover under the double indemnity provi- 
sions of a life insurance policy. Whether the plaintiff 
was entitled to receive double indemnity depended on 
whether or not the deceased died an accidental death, as 
alleged in the complaint. The insurance company took 
the position that the death was not accidental, but was 
the result of a participation on the part of the deceased 
in a fight which had been caused by pouring too many 
libations to Bacchus. 

In addition, the defendant contended that the pol- 
icy had been obtained by misrepresentations, consist- 
ing of a concealment of the fact on the part of the 
insured that he had received considerable medical at- 
tention during a specified period preceding the presen- 
tation of the application for insurance. Counsel for 
the defendant served a request for admissions, com- 
posed of a long series of sentences or short paragraphs, 
each comprising a separate detail or distinct fact bear- 
ing upon these two issues. The court upheld the pro- 
priety of this course. 

I have just briefly epitomized the principal rulings 
that have been handed down on the subject of discovery 
during the past twelve months. There have, indeed, 
been a few decisions that have taken a somewhat nar- 
rower view of certain phases of the matter. I believe, 


9. Walsh v. Connecticut Mutual Life Insurance Co., 26 F. 
Supp. 566. 
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however, that my resumé represents the predominant 
doctrines. 


Evidence 


An ingenious approach on the part of the framers 
of the new Rules to the subject of evidence lends con- 
siderable interest to this vital topic. The person whose 
resourceful mind originated the idea embodied in Rule 
43, that the Federal courts should apply either the Fed- 
eral or the state law of evidence, whichever happens 
to be the more liberal for the moment, is entitled to 
the gratitude of both the bar and litigants. Naturally, 
as rulings on questions of evidence are made in the 
course of a trial, few opinions are rendered in this 
branch of the law by nisi prius courts. The circuit 
courts of appeals have not as yet been called upon to 
construe the new Rule on this point or to define its 
scope and application. Notice has been attracted, how- 
ever, to the consideration given to the matter in the 


Southern District of New York during the protracted 
trial of the action brought by the Government under 


the Sherman Anti-trust law against the Aluminum 
Company of America. On one occasion during the 
proceedings, when a close question of admissibility of 
a certain item of evidence was presented for decision, 
the presiding judge observed: 

Rule 43 does not deal with the law as to what testi- 
mony should be excluded. It deals only with what is 
admissible under the law of the United States or the law 
of the State in which the particular court sits. It is 
intended to liberalize admissibility of testimony, but has 
nothing to do with what should be excluded. 

It so happened that in that particular instance the 
State law required the exclusion of the evidence. The 
Federal cases had not settled the question or worked 
out a Federal rule. The judge indicated that he was 
not bound by the New York rule, but that, since the 
question was an open one in the Federal courts, he was 
free to develop a Federal rule on the subject. He con- 
cluded that, if the Federal rule evolved in this manner 
should admit the evidence, he was free to overrule the 
objection. 

Summary Judgments 


Among the important advances made by the new 
Rules is that relating to summary judgments. This is 
a practice that is thoroughly familiar to lawyers prac- 
ticing in many of the code States, It has had a potent 
effect in discouraging defenses interposed solely for 
the purpose of delay and in enabling a party who can 
show that he is clearly entitled to recover and that 
there are no material issues really in controversy, to 
secure a judgment without waiting until the case can 
be set and reached for trial. The experience of the 
State courts, as well as of the English tribunals, had 
established the usefulness of this device long before 
it was transplanted into the Federal judicial system. 
The Federal courts during the past twelve months have 
readily adopted this practice and permitted its utiliza- 
tion in a variety of instances. It has been invoked not 
only in cases in which the plaintiff was able to show 
by affidavits or other similar means that no material 
issues were raised by the answer, but also in instances 
in which the defendant interposed an affirmative de- 
fense, such as the statute of limitations or res adjudi- 
cata, and was able to show that the plaintiff could not 
successfuly meet the plea. Incidentally, it was held 
in the Eastern District of New York, in an action 
against the United States under the Tucker Act, that 
the Government was subject to summary judgment 


procedure to the same extent that another defendant 
would be under parallel circumstances. 

The new Rules have destroyed one of the traps 
for the unwary that theretofore beset the practitioner 
in the Federal courts. I have reference to the meta- 
physical and esoteric doctrine that if both the plaintiff 
and the defendant move for a directed verdict, they 
must be deemed to have waived a trial by jury, al- 
though if only one of them makes such a motion, no 
waiver follows. Incidentally, this was one of numer- 
ous instances in which the Conformity Act did not rise 
to the rescue of the lawyer who practiced principally 
in the State courts and entered the portals of the Fed- 
eral tribunals only on rare occasions, Even in such 
jurisdictions as New Jersey, for example, in which 
under the State law no waiver of a jury trial was in- 
ferred from the fact that the parties had joined in a 
motion for a directed verdict, the Federal rule to the 
contrary nevertheless governed, presumably on the the- 
ory that the Conformity Act exacted conformity only 
‘as near as may be.” A great deal of satisfaction has 
been derived by the bar from the change in Federal 
procedure in this respect. Needless to say, no delete- 
rious effects have been observed as a consequence of 
its introduction into the Federal courts. 

Equally welcome was the Rule which permits the 
court to take the verdict of a jury subject to a later 
determination of the questions of law raised by the 
motion for a directed verdict. The result is practi- 
cally to introduce into Federal procedure motions for 
judgment non obstante veredicto,—a practice that is, 
of course, especially familiar to Pennsylvania lawyers. 


Local Rules 


Rule 83 is perhaps worthy of some attention. It 
authorizes each district court to adopt local rules on 
all points not covered by the general Rules. Such a 
provision was obviously indispensable. And yet, it 
was not entirely lacking in a potential danger. Im- 
plicit in this Rule was the possibility that local rules 
might gradually lead to divergencies in procedure, one 
of the principal evils which the Act of June 19, 1934, 
sought to cure. There was also the possibility that 
some districts might adopt detailed rules dealing with 
minutiae, that might prove as cumbersome and as tech- 
nical as some of the codes in the Code States. The 
Judicial Conference a year ago noted the need for 
uniformity and simplicity in local rules. It expressed 
the view that such rules should be few, simple, and 
free from unnecessary technicalities. It created a com- 
mittee composed of three district judges to examine 
the various district rules and make recommendations 
in order that the greatest practical degree of uniform- 
ity throughout the country might be secured. The 
work of this committee is now in progress. 

In the inauguration of any far-reaching reform, 
the period of transition and adjustment is likely to give 
rise to some temporary difficulties. In this connec- 
tion, the principal problem confronting the courts was, 
what should be done in respect to pending actions that 
had been instituted prior to the effective date of the 
new procedure. The Supreme Court in Rule 86 pro- 
vided that the Rules should govern “all further pro- 
ceedings in actions then pending, except to the extent 
that in the opinion of the court their application in a 
particular action pending when the Rules take effect 
would not be feasible or would work injustice, in which 
event the former procedure applies.” In other words, 
as is usual with changes in adjective law, the new pro- 
cedure is applicable to pending cases.and is not re- 
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I. 
FOREWORD. 


The American Bar Association was organized in 1878, and has 
since published, year by year, a report of its annual meetings. 
In 1906 the extent of its transactions was found to require the 
publication of the report (Vol. XXX) in two volumes. In 
1907 a new bureau was created, under the name of the Bureau 
of Comparative Law, which has since published an annual bulle- 
tin containing notes on foreign legislation of interest to Ameri- 
cans, and on the progress and development of international 
private law. : 

At the meeting of the Association at Washington, in 1914, 
the Executive Committee was given authority, should they deem 
it expedient, to provide for the publication of a journal of the 
announcements and transactions of the Association, which might 
also include some of the work of various affiliated bodies, which 
from time to time have been organized under its auspices, such 
as the Association of American Law Schools, the American Insti- 
tute of Criminal Law and Criminology, and the Conference of 
Commissioners on Uniform State Laws. The Executive Com- 
mittee took favorable action, and the establishment of the quar- 
terly, of which this constitutes the first number, is the result. 
The Journat will henceforth be sent to every member of the 
American Bar Association, without any additional charge. He 
pays for it by paying his annual dues, which are now $6. 

It is proposed to devote the next number (for April, 1915) 
primarily to the subjects heretofore handled in the annual 
bulletin of the Bureau of Comparative Law. The regular annual 
publications of the Bureau will be henceforth made in the 
quarterly numbers of THE AMERICAN Bark ASSOCIATION JOURNAI.. 
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stricted only to cases thereafter filed. It is only in 
the extraordinary case, in which it appears that the 
application of the new Rules would not be feasible, or 
might result in an injustice, that an exception is to be 
made. 

The courts have resolved the questions that have 
arisen in connection with pending cases in a manner 
that facilitated the transition from the old procedure 
to the new. Generally, it may be said that the va 
lidity of a proceeding in a pending action is dependent 
on the law as of the date that the proceeding was 
taken. In other words, if the date was earlier than 
September 16, 1938, the action is to be tested by the 
law then existing; if subsequent to the effective date 
of the new Rules, the latter should govern. Pleadings 
filed prior to September 16, 1938, remain, and replead- 
ing has not been required merely for the purpose of 
conforming to the new Rules. On the other hand, 


pleadings filed subsequently, even in such an action, 
must conform to the new procedure, rather than that 
prevailing when the suit was instituted. 


As a corollary of the general doctrine to which I 
have just referred, the sufficiency of pleadings filed 
previously to September 16, 1938, has been generally 
tested by the law in effect as of the date of filing. There 
is one exception to this course, however, in the inter- 
est of liberality and expedition. If a pleading would 
have been insufficient under the law prevailing as of 
the date of filing, but meets the requirements of the 
new Rules, it would seem futile to rule that such a 
pleading is defective. Such a decision would be but 
brutum fulmen, for obviously the party against whom 
it was rendered could immediately replead, in which 
event the sufficiency of the new pleading would be 
tested under the new Rules. Although the prevailing 
tendency has been in accordance with what seems to 
be the practical view, there have been a few decisions 
to the contrary. 


It has been universally held that the new Rules 
relating to depositions and other forms of discovery 
should apply to pending cases. . . 


It will be recalled that the new Rules abolished 
writs of mandamus. Nevertheless, it has been held by 
the United States Court.of Appeals for the District 
of Columbia that mandamus proceedings instituted 
prior to September 16, 1938, may be maintained and 
brought to a final conclusion. This consummation is 
obviously desirable, since otherwise the relator would 
have had to dismiss his proceedings and institute a 
civil action under the new Rules, thereby losing con- 
siderable time and incurring needless expense. In this 
connection, it may be observed that, although the new 
Rules purport to abolish writs of mandamus entirely, 
the Rules are intended for the guidance of the district 
courts and do not affect the circuit courts of appeals, 
except in respect to appeals. Consequently, in those 
cases in which circuit courts of appeals issue original 
writs of mandamus, the writ still exists and should 
not be deemed abrogated by the Rule which provides 
for the abolition of the writ. For example, some 
months ago the Circuit Court of Appeals for the Fourth 
Circuit entertained and passed on the merits of an ap- 
plication for an original writ of mandamus directed 
against a district judge. 


Appeals in Pending Cases 


arisen in connection with 
All of the courts are inclined 


Some questions have 
appeals in pending cases 


to adopt the principle that any appellate step taken, 
or which should have been taken, prior to September 
16, 1938, must meet the requirements of the law then 
existing. Any step taken or to be taken subsequently 
to that date need conform only to the new Rules. For 
example, it has been held in the First and Ninth Cir- 
cuits that compliance with the requirements as to sever- 
ance is to be exacted in the case of an appeal taken 
prior to September 16, 1938. 


A question of this type was presented to the Su- 
preme Court in McCrone v. United States, which was 
decided last April."° It may be interesting to note in 
passing that this is the only decision thus far rendered 
by the Supreme Court in which that tribunal construed 
or interpreted the new Rules. It involved a contempt 
proceeding. A judgment finding the contemnor guilty 
and committing him to jail was rendered by the district 
court. An appeal was taken in his behalf to the Cir- 
cuit Court of Appeals for the Ninth Circuit. Deem- 
ing the contempt to be criminal, rather than civil, coun- 
se! filed a notice of appeal under the Criminal Appeals 
Rules, instead of filing a petition and securing an al- 
loyance of the appeai. The Supreme Court concluded 
that the contempt was civil, rather than criminal, and 
that, therefore, the appeal had not been properly taken. 
Counsel argued that, since the new Rules permitted 
civil appeals to be instituted by notice, he was within 
the Rules in any event. The Court called attention 
to the fact, however, that the notice of appeal had been 
filed on May 2, 1938, when the controlling statute re- 
quired a petition and allowance of an appeal in a civil 
case. It consequently held that the validity of the 
appeal depended on his compliance with the law then 
existing and could not be determined under the new 
Rules. The appeal was dismissed. 


So satisfactory has the new procedure proved after 
it has been in operation for a short time that the Su- 
preme Court in the Orers of Bankruptcy, which be- 
came effective last February, provided that the Rules 
shall be followed as nearly as may be in proceedings 
under the Bankruptcy Act. On September 1, the new 
Rules similarly became applicable to copyright suits, 
as the result of an amendment made by the Supreme 
Court to the Copyright Rules. 


The great reform in Federal procedure has thus 
been safely launched and is successfully making rapid 
headway, due very largely to the sympathetic attitude 
on the part of the judiciary and the effective manner 
in which the members of the bench have construed and 
applied the new Rules. While this outstanding meas- 
ure is of momentous importance to the Federal judicial 
system, its significance extends far beyond its effect 
on Federal jurisprudence. Perhaps the greatest trib- 
ute that has been paid to this notable accomplishment 
is found in the fact that in numerous States movements 
are afoot anc in some of them steps have already been 
taken to secure the assimilation of the new Federal 
Rules, or at least such of them as are appropriate, into 
the local courts. One may well envi the existence 
in a not too distant future of a simple uniform civil 
procedure throughout all the Federal and State courts. 
When that consummation is reached, inconsequential 
controversies over points of pleading, practice, and 
procedure, which hamper and retard the determination 
of substantive rights, and which rightly seem of no 
importance to the litigants, will be reduced to a mini- 
mum. The law will then de freed from some of the 
procedural fetters by which it has long been shackled. 


10. 307 U. S. 61. 
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By Hon. JouHn J. PARKER* 


ESTEEM it a distinct honor to be invited to address 
you on this occasion. This ancient institution of 
learning, which from its foundation has meant so 
much to the life of this city and this section of the coun- 
try, has in common with other universities greatly im- 
proved its course of legal instruction in recent years. 
This splendid building which we dedicate today is an 
earnest of even greater things in the future. Nothing is 
more fundamental in the life of a state than its legal 
system; and nothing is more important in the devel- 
opment and functioning of that system than adequate 
legal education for members of the bar. I congratulate 
you upon what you have done and are doing in this 
most important branch of the work of your university. 
I feel that the time is not far distant when your state 
will take its stand in the forefront of those who are 
demanding the very highest standards of education for 
the members of the profession which affects so inti- 
mately the welfare and happiness of all the people. 
Democracy More Than a Form of Government 
I have chosen the topic “Democracy and Constitu- 
tional Government” as the theme of my remarks this 
afternoon because it seems to me to be one of trans- 
cendent importance in the age of unrest and changing 
governmental standards in which we are living. De- 
mocracy is more than a form of government. It is a 
philosophy of life, based upon the worth and impor- 
tance of the individual, which postulates that institu- 
tions exist for men and not men for institutions. It 
is the philosophy of America. Our confession of faith 
as a nation is found in those noble words of the Dec- 
laration of Independence: “We hold these truths to 
be self evident; that all men are created equal; that 
they are endowed by the Creator with certain unalien- 
able rights, that among these are life and liberty and 
the pursuit of happiness, and that to secure these rights 
governments are instituted among men deriving their 
just powers from the consent of the governed.” And 
the greatness of America consists in this: that to a 
greater extent than any other nation that has ever 
existed she has lived this philosophy. She is great not 
because of the strength of army or navy, not because 
of wealth of field or forest, mine or factory, but be- 
cause she finds reality in the soul of the individual, 
because she stands for the open door of opportunity 
and the square deal to evéry man. ; 
Democracy today stands in greater danger, I think, 
than at any time since the foundation of the Republic. 
There is danger, of course, from the arms of those 
who are the avowed enemies of liberty and who would 
establish a world empire by force of arms. The greater 
danger, however, arises from the false philosophies 





*An address delivered at the dedication of the new building of the Uni- 
versity of Louisville Law School, Louisville, Kentucky, Nov. 29, 1989. 


espoused by these dictators and the acceptance of these 
philosophies by half-baked thinkers who know little of 
history and less of the science of government. We 
have on the one hand the communists, who, in the 
name of the economic welfare of the masses, would 
crush the liberty of the individual. We have on the 
other hand the nazis and the fascists who would de- 
stroy his liberty in the name of governmental effi- 
ciency. Either results in a system of slavery for the 
people, in which the liberty of the individual is sacri- 
ficed to the power of the state. If democracy is to 
be preserved, we must get back to fundamentals. We 
must understand the nature of government in its rela- 
tion to the individual, and we must insist upon the 
preservation of those governmental principles without 
which the dignity and freedom of the individual can- 
not endure. 


Power Exercised in Accordance with Law 


Constitutional government means government in 
which sovereign power is exercised in accordance with 
law. Now law is not something imposed upon a peo- 
ple from without. It is something which arises from 
within. A nation is not a mere aggregation of indi- 
viduals, a nation is an organism. The law is the deepest 
expression of the life principle of that organism, the 
categorical imperative of society, which determines the 
relationship of the individual to society and of indi- 
viduals to each other, and postulates what the conduct 
of each must be in the interest of the common good. 
This natural law of society must be interpreted in 
terms of rules and these rules must be enforced by the 
power of the state; but the origin of the rules is not 
chance or blind force but reason applied to the life 
of the state. Different types of states must live by 
different legal principles; but a democratic state can 
live as such only if the principles of democracy are 
incorporated in its fundamental law. The American 
constitution has endured for a century and a half and 
the American nation has grown to greatness under it 
because it has incorporated the principles of democ 
racy, which is the deepest faith of the American people. 
These principles are three in number: (1) The reality 
of the rights of the individual; (2) The sovereignty 
of the people; and (3) The exercise of sovereignty 
in accordance with law and not arbitrary will. What 
I am saying to you is that these constitutional prin- 
ciples must be preserved if democracy in America is 
to endure. 

Rights of the Individual 


The first of these principles is the recognition of 
the rights of the individual—of the rights of man as 
man—which he may assert even as against the state 
tical matter. It was obtained, not by any process of 
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itself. This concept with the fathers was a very prac- 
tical matter. It was obtained, not by any process of 
theoretical reasoning, but through hundreds of years 
of struggle and costly experience. Freedom of thought, 
freedom of speech, freedom of conscience—the right to 
be let alone by government so long as one was not 
disturbing his neighbors—the right to be secure in one’s 
person and habitation from unreasonable searches and 


seizures—the right not to be condemned for an act 
which had not been forbidden as a crime when it was 
committed—the right to public trial by a jury of one’s 


fellows and to be confronted by the accusing witness— 
the right not to be deprived of life, liberty or property 
but by the law of the land, the general law which hears 
before it condemns, which proceeds upon inquiry and 
renders judgment only after trial—these and other 
rights of which I need not speak in this presence had 
come to be regarded as the rights of the Englishman 
which he might assert against the power of the Crown. 
When we established our government here and looked 
to the people and not to a king as the source of power, 
we guaranteed these fundamental rights of the indi- 
vidual not merely against the power of the executive 
but against the entire power of the state, so that no 
public official, no legislative assembly, no popular ma- 
jority might deny them to any individual, however 
poor, or humble, or unpopular he might be. This, I 
think, was America’s greatest contribution to the sci- 
ence of government. Without it, the rights of the 
individual would be subject to the whim of majorities 
and the tyranny of the demagogue, and democracy 


would perish here just as it perished in Athens and 
in all the democracies of old. With us power is derived 
from the people and popular majorities represent the 
people’s will; | we recognize that government must 
represent justice and righteousness as well as power; 
and we will not permit the power of the state to be 


used to do injustice to the individual—to deprive him 
of those fundamental rights which belong to him as 
a man. 

There is nothing, however, in this principle or in 
the Constitution which forbids the proper extension of 
governmental powers in furtherance of the general 
welfare. The individual liberty which the Constitution 
guarantees is liberty under law, not mere freedom from 
restraint; and it is no violation of the constitutional 
principle that, with the increasing complexity of our 
social relationships, the powers of government should 
be extended into new fields and the freedom of action 
of the individual proportionately restrained. A business 
which is perfectly proper in a sparsely settled commun- 
ity may properly be forbidden as a public nuisance in 
a great city; and a regulation of trade or employment 
which would be insufferable among a simple agricul- 
tural people may be essential to their general welfare 
after they have developed industry and commerce on 
a large scale. 


Regulation of Matters of Public Concern 


The last half century has wrought an industrial and 
social revolution in the lives and habits of our people. 
Improved methods of transportation and communica- 
tion, the invention of labor-saving machinery, the adop- 
tion of new methods of corporate organization and 
financing—all of these have brought us face to face 
with new problems which call for greater regulation 
of national life by governmental power than the fathers 
ever dreamed of. Vast aggregations of capital have 
threatened a monopolization of industry with swollen 
fortunes for a few and economic serfdom for many. 
The tools with which labor works have passed into 
















































the hands of capital, and laboring men have suffered 
a loss of the sense of independence and security which 
was theirs in former days. Organization for the pro- 
tection of their interests has resulted in industrial con- 
flict, and shifts in industry have resulted in widespread 
unemployment. The ramifications of economic life have 
become so complex, that the misfortunes of one group 
of workers or producers may be the cause of nation- 
wide calamity. Under such circumstances, it is idle 
to contend that the power of government should not 
be used for the proper regulation of economic life. 
Monopolies must be curbed. Unemployment must be 
relieved. Justice must be secured in the relations of 
capital and labor. Some measure of economic security 
must be provided by the state in the form of old age 
and unemployment insurance for those who are de- 
pendent upon industry which has come to have state- 
wide significance. And conditions must be fostered 
which will provide for the healthy growth of industry 
and for the just division of the rewards of industry 
among those who are engaged in it. It is not my pur- 
pose to speak in detail of these and other governmental 
measures which the conditions of modern life demand. 
I mention them merely to say that such regulation on 
the part of government is not contrary to, but in ac- 
cordance with, the spirit of individual liberty embodied 
in the Constitution. It is unreasonable violation of the 
rights of the individual which is forbidden to gov- 
ernment, not reasonable regulation of matters which 
have come to be matters of social concern and which 
affect the life and future of, the whole people. 


Democracy Is Not Ineffcient 


The second great concept in our system of thought 
is that of popular sovereignty. This principle was axi- 
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omatic at the time of the foundation of our government, 
but in recent years there have arisen those who ques- 
tion it. We are told that the people have not the capacity 
to govern themselves and that to secure efficiency in 
the public business government must be intrusted to 
some despot, more or less benevolent, clothed with dic- 
tatorial powers. The answer, of course, is that, even 
if the efficiency argument were sound, human nature 
is such that if an individual be intrusted with sovereign 
power, he or his successors will ultimately use it in 
the interest of themselves or the class which they rep- 
resent and not in the interest of the people as a whole. 
But the <fficiency argument is not sound. Granted the 
existence of normal public virtue, history demonstrates 
the truth of Mr. Jefferson's statement that the people 
will attend to their own business better than anybody 
else will attend to it for them. The people have made 
mistakes, of course; but their mistakes pale into insig- 
nificance in comparison with the mistakes of dictators. 
Their officers may at times be inefficient; but such 
inefficiency is not to be compared with the inefficiency 
and corruption that characterize the bureaucracy of a 
despotism. As Montesquieu has pointed out, govern- 
ment in a democracy rests upon virtue, government 
in a despotism rests upon fear; and government based 
on virtue, which ennobles, must necessarily be better 
than government based on fear, which degrades. The 
world has seen no better or more efficient government 
than that which has existed in England and America 
during the period when the people themselves have 
ruled these countries. I am tired of hearing the admis- 
sion made that democracy is inefficient. Any govern- 
ment is inefficient when compared with the ideal; but 
historv demonstrates beyond peradventure that judged 
by any criterion the democracies have in the long run 
provided better government than the despotisms. If 
democracy is to be preserved our faith in this funda- 
mental must be restored. We must have faith in the 
people as the source of sovereign power—faith in their 
inherent honesty, their ultimate wisdom, their patriot- 
ism, their capacity for self control and self sacrifice. 
On no other basis can democracy endure. Government 
must rest upon reason, and no better source of reason 
can be found than in the minds and wills of the people 
who are to be governed. 

Our constitutional system furnishes a novel appli- 
cation of the principle of popular sovereignty. We have 
divided sovereign power between the nation and the 
local governments of the states, so that the sovereign 
power residing ir the peopie may be applied by these 
respective governments in such a way that the people 
affected -inall control the exercise of sovereignty in 
matters «.ffecting their interests. We have given to the 
national government complete power in matters affect- 
ing national life. We have reserved to the states com- 
plete power in matters of local concern. The people 
of New York have nothing to do with regulating the 
local affairs of the people of California, and the people 
of Florida have nothing to do with regulating the local 
affairs of the people of New York, but all have a voice 
in controlling the policies of the national government 
which affect the interests of all. 


National Legislation: Local Self-Government 


One of the results of the expansion and development 
of our economic life is that matters which were formerly 
matters of local concern have become matters of na- 
tional importance. Life is no longer local; it has be- 
conic national and even international in scope; and it 
is self evident to me that if the government is to exer 
cise the control over economic life which is necessary 








to forestall collectivism and preserve our system of free 
enterprise, the national government must continue to 
exercise greater powers of regulation in this regard than 
the fathers ever dreamed of. Not only has interstate 
commerce grown, but certain phases of production have 
become so interwoven with interstate commerce that 
local governments are unable to exercise over tiem the 
control which the situation requires. It is clear, I think 
that we must in some way give the general government 
a greater measure of control over these matters affect- 
ing the national welfare, either by revising our concept 
of the power possessed by the federal government under 
the commerce clause of the Constitution or by amend- 
ment of the Constitution to extend the power of the 
federal government to those phases of our life which 
have become of national significance. But, in doing 
this, we must exercise the greatest care not to destroy 
the right of self government in local matters possessed 
by the several states. It is easy to plan nation-wide 
reforms by national legislation; but experience has 
taught us the danger of exerting national power in local 
matters where local opinion does not support the exer- 
cise of such power. It is infinitely better that reforms 
should follow the slow process of gradual education and 
adoption than that they should be forced upon a people 
unprepared for or unwilling to accept them, or that 
the price of their attainment be the sacrifice of democ- 
racy. 

The third principle embodied in our constitutional 
system is the limitations imposed upon sovereignty by 
the division of powers betweén the great departments 
of the government. Other nations have dreamed of a 
government by law but have failed to attain it, princi- 
pally, I think, because they have confused law and 
authority. We have separated the two. Authority with 
us, 1.€., sovereign power, resides in the people. Officers 
are not rulers possessing sovereign power but agents 
of the people, elected or appointed for the purpose of 
administering government according to law. And in 
order that they may do this and may not appropriate 
sovereign power to themselves, we have so framed our 
government that none of these agents of the people 
shall have in his hands at any time all of the powers 
of government. Aristotle saw more than two thousand 
years ago that these were three-fold: the power of mak- 
ing laws, the power of enforcing laws, and the power 
of judging. John Locke made practically the same 
classification. And Baron Montesquieu, in his Spirit 
of Laws, pointed out, so clearly that no thinking man 
has since doubted the proposition, that the preservation 
of popular liberty requires the separation of these pow- 
ers and their exercise by different officers of the state. 
This division was accepted as axiomatic in the drafting 
of the federal Constitution. It is expressly required 
in the constitution of forty-two of the forty-eight states. 
The Consiitution of Massachusetts, adopted in 1776 
and largely the work of sturdy old John Adams, not 
only requires the division but gives the reason for it, 
“To the end that the government may be one of laws 
and not of men.” Under such a division men make the 
laws, men interpret the laws, men enforce the laws; 
but the law thus enforced is not the arbitrary will of 
any of them, but law founded upon reason after due 
deliberation and tested by the standards which the peo- 
ple have set up for the protection of their liberties. 


Separation of Powers: System of Checks and 
Balances 


Not only have we thus divided sovereign power 
among the three branches of government, but we have 


arranged such a system of checks and balances that 
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no department is allowed to exercise the share of 
without the cooperation of the 
say to the Congress, “You can 
President vetoes them, they will 
u can muster two-thirds of both 
houses of Congres their support. You cannot exe- 
cute or interpret laws that you make or appoint 
men to execute or interpret them. The courts must 
interpret and the President must execute.” They say 
to the President, “You can appoint men to execute 
the laws; but, except as to minor officials, your ap- 
pointments must confirmed by the Senate before 
the appointees can assume authority. Moreover, you 
cannot tax the people, to pay your appointees. Taxes 
must be raised by laws originating in the House of 
Representatives.” They say to the judges, “Yours is 
the duty of interpreting the laws and rendering judg- 
ment in controversies which may arise respecting them, 
but you may not make laws or even enforce your own 
decrees. You cannot levy taxes or collect fees even to 
pay your salaries, you must be paid out of the 


power allotted t 
others. The peopl 
make laws; but, if t 
become law only 


revenues raised by Congress. You cannot appoint your 
successors. They must be appointed by the President 
and confirmed by the Senate.” And thus it results 
that so long as this division of powers and this system 
of checks and balances is preserved, it is impossible 


for any man or grt of men to exercise the full power 
of sovereignty o erthrow the liberties of the people, 
as has happened in so many of the countries of Europe 
and South Ameri 

again whether, in the light of 
hange is required with respect to 


The question re 
social progress, al 


this division of sovereignty and system of checks and 
balances ; and, as before, my answer is that the prin- 
ciple must be preserved but that it should be applied 


in such a way as to meet modern conditions. One of 
the outstanding legal developments of recent years has 
been the growth in the executive department of admin- 
istrative boards to which have been given certain quasi- 
legislative and quasi-judicial functions. The Interstate 


Commerce Commission, the: Federal Power Commis- 
sion, the Federal Trade Commission, the Board of Tax 
Appeals, the National Labor Relations Board, are illus- 
trations of what I have in mind. To some of these, 
as for instance the Interstate Commerce Commission, 
quasi-legislative functions have been delegated as a 


matter of necessity, because it is simply out of the 
question for a large deliberative body like Congress to 
deal with the details of rate-making. To others, as for 
instance the Board of Tax Appeals or the Federal 
Trade Commissiot uasi-judicial functions have been 
delegated because the courts have neither the time nor 


the facilities for making the technical inquiries neces- 
sary for proper settlement of the type of questions 
involved. There can be no doubt, I think, either as 


to the necessity for such administrative tribunals or 
as to the propriety of creating them. If the govern- 
ment is to exercise any adequate supervision over the 
conditions of our industrial and commercial life, this 
can only be done by some such administrative agency. 
The application of legislative policy by detailed regu- 
lations is essentially an administrative matter, as is 
the determination of questions arising under the regu- 
lations; and, if full control of legislative policy is re- 
tained by the law-making body, and full power of 
review over the exercise of quasi-judicial functions is 
preserved in the « ts, no danger can arise from the 
apparent mingling legislative, executive, and judicial 
functions in the powers of these administrative bodies. 


HON. JOHN J. PARKER 


Judge of the United States Circuit Court of Appeals, 
Fourth Circuit 





Courts Must be Kept Independent 


The ultimate separation of the three great powers, 
however, must be scrupulously maintained. Congress 
should not be permitted under the guise of delegation 
of administrative functions to abdicate its law-making 
power in favor of the executive ; nor should either Con- 
gress or the executive be allowed to trench upon the 
judicial function of the courts or in any way impair 
their independence or their power. The courts are, in 
truth, the very keystone of the arch of our constitu- 
tional structure. They must apply the Constitution as 
the fundamental law of the land, so as to prevent the 
government from destroying the rights of individuals, 
the states from encroaching upon the domain of the 
federal government, the federal government from in- 
vading the domain of the states, and the various de- 
partments of government from exercising powers which 
belong to the others. Without the exercise of this power 
by the courts our constitutional system simply will not 
work. Unless they have power to declare acts of Con- 
gress unconstitutional, Congress can absolutely destroy 
the states. Unless they have power to declare acts of 
state legislatures unconstitutional, the states by dis- 
crimination against foreign corporations and burdens 
placed on interstate commerce can absolutely destroy 
the Union. The courts, therefore, must be kept inde- 
pendent of politics and of the other branches of gov- 
ernment, and their power to perform the function in- 
trusted to them must not be interfered with. In many 
of the states the judiciary has been rendered more or 
less impotent by unwise laws which have made the 
judicial office elective, which have stripped the judge 
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of his common law powers in conducting trials, which 
have limited the jurisdiction in equity, and which have 
imposed restrictions upon the power to protect and 
enforce constitutional rights. It is my deliberate judg- 
ment that, if the federal courts are thus stripped of 
their independence and power, our constitutional sys- 
tem cannot be preserved. 

One who understands the nature, the history, and 
the problems of democracy and the dangers which con- 
front it in the modern world will have no doubi either 
as to the necessity of preserving our constitutional sys- 
tem for the protection of liberty or as to the wisdom 
of applying its principles for the solution of the prob- 
lems of modern life. But for those who are confused 
by the false philosophies born of the sufferings of war- 
torn Europe, let me answer their doubts and fears by 
the test given us from on high: “By their fruits ye 
shall know them.” Men -:. ‘gather grapes of thorns 
or figs of thistles.” Prior to the birth of this country, 
philosophers told us that democracy as a form of gov- 
ernment could have only a qualified success and that 
only in small and sheltered communities. You and I 
have lived to see democracy not only successful, but 
triumphant, not in a small and sheltered community 
but in a great nation whose bounds stretch from ocean 
to ocean and whose flag flies over distant islands of 
the seas. Why is this? The answer is that, under our 
Constitution, democracy for the first time in human 
history has been given true expression in the funda- 
mental jaw of a people. For a hundred and fifty years 
under that Constitution the nation has gone onward 
and upward. From thirteen poverty-stricken colonies 
fringing the Atlantic, with a population less than half 
that of the present city of New York, she has grown 
from the Atlantic to the Pacific, and one hundred and 
thirty million souls respond to her jurisdiction. Not only 
has she become the richest and most powerful nation 
on the face of the earth, but, what is infinitely more 
important, she has given to the average man the best 
chance that he has ever had in the history of the race. 


With all of our faults and imperfections, this much 
at least is true: there is more of opportunity, more of 
liberty, and more of security for the average man be- 
neath the flag of America than anywhere else under 
the sun. 
Democracy Cannot Stand Still 

But let us remember that democracy cannot stand 
still. We are summoned ever to the endless task of 
applying its principles to the problems of the moment. 
We must get a new vision of what life can be in a 
democracy. It is not enough that men be free. They 
must find ifi their freedom opportunity for security and 
happiness. I have faith that these can be found, and 
can only be found, in democracy. The curse of totali- 
tarianism is that it sacrifices man to the state. The 
glory of democracy is that it finds the strength of the 
state in the dignity and happiness of the individual. 

The preservation of democracy and the development 
and strengthening of the democratic process is the 
greatest task which confronts our institutions of learn- 
ing. A university, of course, is more than a school 
for the instruction of youth. It is more even than a 
great mental reservoir for the preservation of the learn- 
ing of the past. Its highest function is as an interpreter 
of truth; and it fulfills this function only as it formu- 
lates the age-old principles of right living in terms of 
standards by which men may safely live. In this age 
of changing standards, when the fundamental princi- 
ples of free government are being everywhere chal- 
lenged, our universities have no more important duty 
than that of showing the world how these principles 
may be preserved. Theirs it is to furnish men of vision 
and understanding for the leadership of our democracy, 
men trained in the principles of constitutional govern- 
ment and the great legal system out of which our con- 
stitutional system has sprung. For this reason, all 
forward-looking men rejoice at every improvement of 
legal education throughout our country, and congrat- 
ulate this University upon its important contribution 
to that cause. 


_— 


Legal Institutes in Florida 


NDER the auspices of the University of Florida 
extension division and the Florida State Bar As- 
sociation a two-day institute or “short course for attor- 
neys at law” was held at Gainesville on Nov. 24 and 25. 
Subjects covered included taxation of estates, new rules 
of Federal procedure, the criminal code, revision of 
Florida statutes, and the development of administrative 
law. This is the second state-wide institute and is a 
part of the extension program of legal institutes which 
the State Bar is sponsoring. That program has as its 
objective the holding of fifteen district institutes and 
it is being enthusiastically received by the Florida Bar. 
The president of the State Bar, D. H. Redfearn, says: 
“We prepared a list of twenty-nine subjects which 
was submitted to every president of a local or circuit 
bar association in the State. We requested them to 
select two subjects and to set dates and places for the 
institutes in their respective circuits. The presidents 
of the various associations immediately realized that 
this was an opportunity to bring the members of the 
bar together under happy circumstances in a spirit of 
fellowship, friendship, and cooperation, and at the same 
time to hold an institute which would prove helpful. 
The result is that we have had the unanimous support 
of the bar associations ui the state. We have already 
held two institutes, which were most successful, and 
eleven more are now definitely scheduled. 
“The institutes begin at three o’clock in the after- 


noon, when one of the subjects selected is discussed by 
the speaker, who is then subject to questioning by the 
members in attendance. After the lecture a period of 
fellowship is enjoyed, and then a banquet is held at 
which the local circuit judges and the Supreme Court 
justices present are introduced. After the banquet the 
other subject is discussed and that speaker is also sub- 
ject to questioning. The institute usually closes at 
about nine o'clock. Thus the attorneys can return to 
their homes that evening, and only half a day’s time is 
taken from the office by the attorneys who attend the 
institute. 

“We invite all the lawyers in the circuit to be present, 
whether or not they are members of the bar association, 
with the idea that we will interest them in the work. 
We have the cooperation of the circuit judges, and we 
ask them to write a letter calling attention to the insti- 
tute in their circuit and agreeing not to hold court that 
afternoon, inviting all the attorneys in their circuit to 
attend, and stating that they will attend the institute 
themselves. At least three of our six Supreme Court 
justices attend each institute. 

“The membership of our state bar association is now 
at its highest peak since its formation, and I anticipate 
that by our next annual convention in April of 1940 
we will have approximately two-thirds of the attorneys 
of this state as members of our State Bar Association. 
This is a very high percentage when it is considered 
that membership in our association is voluntary.” 
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LEGAL ETHICS AND PROFESSIONAL DISCIPLINE 





Contingent Fees 
M “tie American lawyers have so fully accepted 


the notion that the contingent fee contract is un- 

objectionable that they would be opposed to any 
suggestion that lawyers should be limited in their free- 
dom to enter into this form of contract with clients. 
The existence of this freedom, however, is responsible 
for “ambulance chasing” and other aggravated forms 
of solicitation, as well as for some of the most uncon- 
scionable contracts with ignorant people; and the finan- 
cial—almost proprietary—interest the lawyer acquires 
in a lawsuit as a result of such a contract tempts 
lawyers to engage in much of the most shocking pro- 
fessional misconduct of which members of the profes- 
sion are ever guilty. The most substantial justification 
that can be given for such contracts is that many poor 
persons could not get meritorious causes properly 
handled if lawyers could not make such contracts, yet 
a proposal to limit the lawyer’s freedom to such cases 
would be almost as vigorously opposed as would com- 
plete abolition of the freedom. In a few courts, there 
are rules that require contingent fee contracts to be 
filed, so that the Court can protect ignorant people from 
imposition by those lawyers who would vigorously in- 
sist that the contingent fee contract is necessary to pro- 
tect the same ignorant people from impositions by 
claim-adjusters of various kinds. It is difficult to recon- 
cile the general acceptance of the notion that a lawyer 
may by a contingent fee contract acquire such a sub- 
stantial financial interest in his client’s cause of action, 
irrespective of his client’s financial condition, with the 
equally general acceptance of the rule that a lawyer may 
not purchase from his client an interest in his case. 

The ideas of our Canadian and English kin differ 
very materially from ours with respect to these mat- 
ters, as is witnessed by the following from an account 
of the system of lawyers’ fees in Ontario by Hon. Wil- 
liam Renwick Riddell, a justice of the court of appeal, 
Ontario, recently published in the Journal of the Amer- 
ican Judicature Society: 

“Until recently the solicitor was not permitted to make 
a bargain to share the profits of litigation. This was in 
accordance with the practice in England. 

“Then, as now, the court makes a tariff of costs to which 
the solicitor is entitled, win or lose, and business is gener- 
ally transacted on that basis. But, a few years ago, legis- 
lation was passed allowing the solicitor to make a bargain 
with his client, but it is expressly provided that, ‘Where 
an agreement is made in respect to business done or to be 
done in any court, except a division court [the division 
court is the lowest court and anyone can take a case in it] 
the amount payable under the agreement shall not be re- 
ceived by the solicitor until the agreement has been exam- 
ined and allowed by a taxing officer of a Court... . 

“The barrister may charge any fee he sees fit, but the 
client has the right to have it determined by a taxing 
officer of the court. A contingent fee would be considered 
grossly unethical by a responsible barrister.” 

St. Louis Bar Considers Establishment of 
Reference Bureau 


The St. Louis Bar Association is giving consideration 
to a proposal to establish a reference bureau for persons 
seeking legal advice. Only the bare outlines of the plan 
have so far been drawn. The matter was recently pre- 
sented to the Association for consideration in the ferm 
of the following resolution: 


“Resolved: That the president be, and hereby is, author- 
ized to appoint a special committee to supervise the recom- 
mending of attorneys when so requested; that the com- 
mittee maintain a list of members of the association who 
have registered their names with the committee; and that 
no fee shall be charged for the privilege of registering 
with the committee, and that those desiring to register as 
specialists be limited to no more than two specialties in 
addition to general practice and that such specialties be 
limited to the following: Patents and trade-marks, Federal 
and State income and inheritance taxes, admiralty, criminal 
law, bankruptcy, divorce, collections, workmen’s compensa- 
tion, mechanic’s liens; and that the committee, when re- 
quested to do so, recommend lawyers from the registration 
list, in its discretion, following in so far as is practicable, 
the rotating plan; and that the committee have supervision 
with respect to fees charged in referred cases; and that 
the committee, subject to the approval of the executive 
committee, be authorized to make suitable rules and regu- 
lations for the carrying out of its functions.” 


New York Jurist Deplores Freedom of Action 
Given Young Lawyers 


In a recent address to the Brooklyn Bar Association, 
Justice Thomas J. Cuff, of the Supreme Court of New 
York, deplored the custom in the legal profession of 
giving the newly admitted lawyer “the run of the yard,” 
the right to enter any tribunal he pleases and offer his 
services without limitation. He pointed out that before 
the ink is dry on his license the novice has the right to 
defend or prosecute in a capital case. He stated that 
the bar relies upon the judge, whose opportunity in 
that direction is limited, to prevent the mischief that 
the youngster might do. For instance, he observed, a 
judge hesitates to declare a mistrial on account of the 
inexperience of counsel, for in such a case injustice 
may be visited on others, and the judge can exercise no 
control outside the court room. “All lawyers cannot 
do all things well,” he said. “Trial work, for instance, 
is an art. More than mere graduation from a law 
school is needed to acquire it.” 

The learned judge observed that not only should re- 
strictions be placed on the newly admitted attorneys but 
older members of the bar should limit the fields of their 
own activity. He said: 

“No lawyer should undertake legal work for which he 
is not thoroughly equipped. The practice of the law is 
too important, too sacred, to be approached in a hit and 
miss fashion. Almost every case is of vital concern to 
someone. Decisions may be far-reaching. The conse- 
quences of mistake are often fatal. 

“There are recognized natural divisions of the practice. 
. . . Few men possess the versatility or time to become 
expert on every branch of the law. A good arrangement 
would be to divide the bar into groups. First, there should 
be provided a period of apprenticeship for the newly ad- 
mitted, requiring that he associate himself with an experi- 
enced practitioner, not as a clerk running errands, but 
actually participating under the guidance of his mentor in 
the practice. The period of schooling should continue for 
years, for it is folly to think that equipment for good legal 
services at the bar can be acquired without long study 
and hard work. 

“Members of the bar should assign themselves to those 
divisions wherein they can render the best service. They 
should become known for their specialties and not depart 
therefrom. When a case comes to a lawyer without the 
scope of his specialty he should bring in another capable 
of handling the matter. There is no reason why the first 
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lawyer should not be the attorney of record, but the actual 
work should be done by the other. 

“There would be two responsible lawyers in nearly all 
cases. The importance of legal work justifies that service.” 


The Radio and the Court 


The National Broadcasting Company recently drama- 
tized certain episodes in the history of the United States 
Supreme Court, which were doubtless of popular inter- 
est. The president of the Law Society of Massachu- 
setts, however, felt that the fundamental reasons for 
the establishment and existence of the Court were to 
some extent sacrificed in the interest of dramatic appeal. 
He wrote the broadcasting company, as follows: 

“At your invitation I listened to the program sponsored 
by your broadcasting company and announced as com- 
memorating the 150th anniversary of the Supreme Court 
of the United States. 

“With full appreciation of the valued courtesies extended 
to me by your company, I know that you wish my frank 
personal reaction. 

“l am of the opinion that this program, replete with 
passion, was without adherence to the constructive accom- 
plishments of the Court. It under-emphasized and sub- 
ordinated the determination of the Court safeguarding 
individual rights in accordance with constitutional man- 
dates. A wealth of decisions protecting fundamental 
principles were too largely ignored. The Court’s historic 
continuity of protection for the rights of every citizen 
was obliterated. To my mind the drama was not con- 
structive of that public confidence and good-will to which 
this Court is entitled. The judicial processes do not 
conform to that sort of emotionalism. 

“I regard that sort of program as dangerous, and not 
of service to our country, our people, and our form of 
government. : 

“I am confident that you will agee that the method of 
treatment becomes especially significant when it is spon- 
sored by a national broadcasting company.” 

At an executive meeting of the Law Society, after 
discussing the subject, the committee adopted the fol- 
lowing resolution : 

“Resolved That: The Law Society of Massachusetts does 
not approve of emotional dramatizations of the judicial 
processes on radio programs, in such a manner as to dis- 
parage our judicial system.” 


A Bit of Flagrant Advertising 


So many letters have been received by the committee 
on professional ethics and grievances concerning an 
ad that recently appeared in the advance sheets of the 
National Reporter System, that the committee takes 
this means of advising the profession that the ad is 
grossly improper and will be discontinued. 

The ad is as follows: 

“TRIAL LAWYER, almost invincible before a jury; 
has large corporate practice; would undertake to assist in 
the trial of important litigation anywhere in the United 
States: has refused steady employment as trial lawyer 
offered him by one of the largest law firms in America. 
References. Address reply Box 521, care of West Pub- 
lishing Co., St. Paul, Minn.” 

The impropriety of the ad was called to the attention 
of the publisher, and a letter was written to the at- 
torney, to which no reply has been received by the com- 
mitte. The publisher advises that it will be governed 
by the rules of the American Bar Association and the 
ad will be discontinued after December eleventh. 

The lawyer's attitude is of interest. He writes the 
publisher, in part, as follows: 

“T certainly was not aware of the fact that the ad vio- 
lated any rule, and in my opinion can’t violate any such 
rue, but if there is objection to it, will ask that you 
discontinue it. 


“It is utterly preposterous that anyone should deem an 
offer to assist other lawyers only, as violating any code of 
ethics. If the ad had appeared in a channel available to 
the laity, then some other question might arise, but as 
stated above, please discontinue the matter, and [| am 
sure that will close the transaction.” 

The notion that lawyers may properly solicit employ- 
ment from other lawyers and that such solicitation is 
not condemned by Canon 27 appears to be rather often 
entertained. But this Committee has frequently held 
otherwise. See Opinion 1, promulgated in 1924. The 
Committee thas also recommended that members be 
disciplined for such solicitation. 

If a solicitation of employment from other attorneys 
were permissible, it is hard to imagine an attorney 
recommending himself in such extravagant terms. The 
anonymity of the ad probably indicates that the adver- 
tiser was ashamed of it himself. But he may have been 
so busy declining fine offers and trying big cases that 
he didn’t think of it. The wonder is that he had time 
to write the ad at all. 


Attorney Disbarred for Misdemeanor Involving 
Moral Turpitude 


An attorney pleaded guilty to the crime of charging 
and receiving a fee greater than that allowed by federal 
statute for services rendered in connection with the re- 
covery of war risk insurance, and served a year and a 
day for the offense in the federal reformatory. 

Charges were later preferred against him and it ap- 
peared that the beneficiary, fhe mother of a war veteran, 
was about 65 years old. A layman had introduced the 
beneficiary to the lawyer in September, 1932, as “a 
man from Washington.” At this meeting, he prepared 
and caused the beneficiary to sign by mark a letter 
to the Administrator of Veteran Affairs in Washing- 
ton, D. C., requesting all letters and checks pertaining 
to the policy to be sent to him. On March 8, 1933, a 
check in the sum of $6,785, payable to the beneficiary, 
was mailed to the attorney. Another check for $57.50 
was sent to the attorney on March 14. On March 15, 
the attorney met the beneficiary and told her that she 
was in danger of losing her insurance inasmuch as 
Congress was about to repeal the law by virtue of which 
it was payable. He then prevailed upon her to sign by 
mark, and deliver to himself, a contract (now lost) by 
which she agreed that he should have one-half of all the 
money realized on the claim. 

The federal statute provides that $10 is the maximum 
fee that may be charged for services in connection with 
uncontested war risk insurance cases. On March 23, 
1933, the lawyer called the beneficiary to his office and 
proceeded with her to a bank, where one-half the 
amount of the check was given to her in the form of a 
certified check and the other half taken out in cash and 
retained by the lawyer. 

The Supreme Court of Oklahoma said: 

“We have given due consideration to this testimony, but 
are of the opinion that the evidence here shows that the 
misdemeanor in question was committed under such cir- 
cumstances as to render it an act involving moral turpitude 
such as justifies disbarment. Although several witnesses 
testified that Stolper’s reputation prior to this incident was 
good, nevertheless he was at the time a man of mature 
years and had considerable experience in handling war 
risk insurance cases, and we cannot condone his conduct 
in this matter, which he failed to refute by substantial 
evidence, because of the reputation he previously enjoyed. 


“Tt is ordered that respondent J. H. Stolper be and he is 
hereby disbarred from the yractice of law in this State.” 
(In re Stolper, 94 P. (2) 832.) 
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Attorney May Not Disclose Fact That He Has 
Drafted Will for Client 


In a recent New Jersey case, the will of an un- 


married testatrix was contested by a disappointed 


brother, who had in his possession a will of his sister 
that left him one-half of her estate. Without his knowl- 
edge, she discussed the execution of a new will differ- 
ently disposing of her property with her nephew, an 
attorney, who drafted the will that was contested, and 
then took the testatrix to the office of the trust com- 
pany named as executor, where it was executed. 


The questions raised were whether the will was the 
product of coercion, misrepresentation, and undue in- 
fluence of the nephew, and whether it represented the 
actual desires of the testatrix. 

Concerning the suggested inference of undue influ- 
ence from the fact that neither the testatrix nor her 


nephew-attorney disclosed the fact that a new will was 
under consideration or had been executed, the court 
said: 

“The testatrix never confided to the other members of 
the family that she was making a new will. She evidently 
had reasons for keeping it secret. Certainly, there was no 
obligation on the part of the draftsman to make known 
to anyone the fact that he had prepared a will for the 
testatrix. It would have been a breach of professional 
ethics for him to have done so. It was her business and it 
chiefly concerned her. If she wanted the knowledge broad- 
casted among her relations, she undoubtedly would have so 
indicated. However, it was her privilege to withhold or 
give out the information; she did not choose to discuss it— 
even to the objectors who claim to have had her confi- 
dence.” (Jn re Sullivan’s Will, 8 A. (2) 258.) 
COMMITTEE ON PROFESSIONAL ETHICS 

AND GRIEVANCES 
H. W. ARANT, CHAIRMAN. 





Fairman’s Judge Miller: a Book Review 


by Andrew C. McLaughlin 
Professor, University of Chicago 


Mr. Justice Miller and the Supreme Court, 1862- 
1890. By Charles Fairman. 1939, Cambridge: Har- 
vard University Press. Pp. VIII, 456.—Within recent 
years, several volumes have been published covering 
the lives and judicial services of certain persons who 
have been especially prominent and influential mem- 
bers of the Supreme Court. The best known is Bev- 
eridge’s John Marshall, but there are others: the most 
useful of these, perhaps, are the lives of Taney and 
Field. The present volume is the latest contribution 
to the history of the Court. The effort, very noticeable 
in the volume under review, to portray the character 
and experiences of the subject of the narrative and not 
merely to recount official opinions, will be appreciated 
by anyone desiring to see the Court as it has been com- 
posed and to get some idea of the play of human forces 
and the influence of very human temperaments. We 
are sometimes asked to remember that the justices are 
not demigods, but men, and that they cannot be the 
distributors of totally abstract and highly distilled jus- 
tice. No one needs to take such a warning over-seri- 
ously. Of course, we have only human beings as 
sources of supply for filling the bench. The task, if 
properly considered, is to come as near as possible to 
obtaining men of probity, legal learning, high charac- 
ter, and judicial temper. 

The volume before us brings out with clarity how 
difficult this task is, or at least, how strongly, during 
portions of the period covered, personal prejudices and 
partisan animosities were at work in attempts to deter- 
mine appointments to the bench. The chapter on 
“Presidential Aspirations,” supplemented by other por- 
tions of this volume, leaves one not only with a men- 
tal picture of distracting conditions, but also with a 
strengthened conviction that every Supreme Court jus- 
tice should recognize the fact that his position places 
him beyond longings for further honor. And yet, how- 
ever critical one may now be of some of the decisions 
rendered or of some of the wanderings of the Court, 
looking upon them as we do with the perspective of 
decades to aid us, no one can question that the Court 
maintained its dignity and effectiveness as a tribunal of 
justice. The volume therefore is, for the believers in 
democracy, a heartening tonic. If the judicial system 


can survive and can maintain its character despite the 
partisan rancor, the social unrest of the Civil War and 
reconstruction times, and if it can handle with a large 
degree of judicial calmness the problems begotten by 
the rapidly changing industrial order during the later 
decades of the last century, we can face the future with 
abundant courage, 

The author has searched far and wide for materials, 
going beyond the circumference of Miller’s own activi- 
ties. He has given us a vivid picture of the Court as 
it was during three decades and of the human elements 
of which it was composed. It is probably correct to say 
that the presentation of decisions and opinions consti- 
tutes a minor part of the work. He has quoted freely 
from Miller’s correspondence and from similar sources. 
The result is that the Court lives before the eyes of the 
reader. 

A reviewer is traditionally expected to pick flaws and 
to pounce upon them with glee. But it is an unpleasant 
job, on the whole, this effort to impale an author upon 
some spear of sharp criticism and thus display the 
superiority of the reviewer. In this instance the work 
has been done with such industry that fault-finding is 
especially irksome. There is one strange and unac- 
countable lapse, however, which must be mentioned. 
The famous Slaughter House Cases, in which Miller 
gave an extensive and sweeping presentation of the 
scope and meaning of the Fourteenth Amendment, 
seem to have offered sundry writers a sort of uncanny 
tendency to indulge in inexact or misleading treatment. 
Mr. Fairman, like Homer, nodded. He quotes from 
the opinion at some length; the quotation includes 
three paragraphs. Between the end of the second and 
the beginning of the third paragraph, the text of the 
Supreme Court reports shows nine pages, but as the 
quotation is given in this volume there is no indication 
that these portions of the opinion are omitted. Further- 
more, in the quotation as given here, the first sentence 
of the last paragraph does not appear. This method of 
handling the materials may seem not to be a matter of 
much consequence, but if one wishes to get the devel- 
opments of constitutional law, the proper treatment of 
the opinion is of great importance. Now, it is quite 
plain, when we turn to the opinion as actually ren- 
dered, that in the paragraph quoted in part by the 
author Justice Miller was discussing equal protection 
of the laws and the power of Congress to enforce the 
requirements of the Amendment, especially in that par- 
ticular. The paragraph is closely associated with a 
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brief statement concerning equality. This portion of 
the opinion cannot properly be considered as a charac- 
terization of the whole Amendment. Justice Black, in 
a recent dissenting opinion, made the same error, by 
separating one sentence from its context; and this 
method of treatment is not without parallel. All this 
would not be of much moment were it not that this 
method of using the materials, if justifiable, would 
seem to demonstrate that the Court’s later decisions 
concerning due process were utterly at variance with 
the Slaughter House decision. And yet, as Mr. Fair- 
man knows, the Court, Justice Miller giving the opin- 
ion, less than a year after the Slaughter House decision, 
discussed due process and gave not the slightest inti- 
mation that it was applicable only to negroes; and it 
is worth noticing that Field, in a concurring opinion, 
said that the case had been “considered by the court 
in connection with the Slaughter House cases, al- 
though its decision has been so long delayed.”’ Within 
five years there were other cases of a similar character 
and they were similarly handled. Miller gave the opin- 
ion in two of them. It is as plain as anything can be 
plain in the elaborate Slaughter House opinion that 
Miller had no intention of painting the due process 
clause black and thus msuring negroes of protection 
under that clause while white men were denied it. 
How the author, whose work bears evidence of un- 
ceasing toil and hard thinking, could have allowed his 
pen or his typewriter (animate or inanimate) to handle 
negligently portions of Miller’s opinion, it is difficult 
to see, unless, as suggested above, the opinion has some 
sort of uncanny power to lead commentators astray. 

To close this review with words of unfavorable com- 
ment is quite inappropriate. The volume is a valuable 
contribution to constitutional history. Among various 
discussions of significant episodes, there is a brief treat- 
ment of the so-called “packing” of the Court by Grant ; 
and, when viewed in connection with the whole situa- 
tion the fact that Grant appointed two men who, he 
believed, would uphold the legal tender act, does not 
appear to be a matter of supreme moment. Speaking 
of twelve cases decided by the state courts, including 
over sixty judges, the author says, “it appears that 
every Democrat held the Act invalid, and every Re- 
publican but one held it constitutional.” Grant had to 
appoint either Democrats or Republicans and in light 
of the prevailing conditions the appointment of Demo- 
crats was not to be expected. The important thing 
is that in those times, as Mr, Fairman describes them, 
Grant appointed two men of vigor, ability, and high 
character. In the field of constitutional history, and 
illustrative of the interlocking of constitutional law with 
economic and social tendencies, the chapter entitled 
“The Mortgaged Generation” deserves especial atten- 
tion. It deals with the troubles that ensued after the 
people had recovered from the “temporary insanity” 
of the days when they viewed with more than mild com- 
placency the issuing of railroad aid bonds, although, as 
the author says, “the credit on which the roads were 
built was raised by a moftgage upon the whole com- 
munity.” Possibly the author might well have treated 
more fully the Electoral Commission (1877); but, 
anyway, he has discussed it sanely and accurately, 
though briefly, and has not fallen into the error some- 
times made of misunderstanding the Oregon case and 
its relationship to previous decisions of the Commis- 
sion and to arguments of counsel. 


HON. FRANK MURPHY 


Attorney General of the United States 


HON. ROBERT H. JACKSON 


Solicitor General of the United States 
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JUNIOR BAR NOTES 


By JosEpH HARRISON 
Secretary of the Junior Bar Conference 





Public Information Program Progress 
A PPROXIMATELY 200 state and local directors 


have been thus far appointed in 39 states and 

Puerto Rico to carry on the work of the public 
information program, according to L. Stanley Ford, 
Hackensack, N. J., national director of the program. 
Associate director William B. Spohn of Washington 
has been successful in his efforts to secure the coopera- 
tion of many national organizations who will avail 
themselves of speakers from this activity of the junior 
bar conference. Radio scripts for the use of state and 
local directors are in the process of being prepared and 
should be available shortly after the first of the year. 
Many individual speeches have already been made 
throughout the country and numerous radio programs 
sponsored by the conference. 


Second Circuit Activities 


A meeting of conference officers in New York and 
Connecticut was held on Dec. 6 in New York City. 
Plans for membership, public information, and legal in- 
stitutes in cooperation with law schools were consid- 
ered. The matter of promoting activity in cities out- 
side of New York received particular attention. 

It was agreed that Vermont was setting the pace 
for activity, not only in this circuit, but in many others 
as well. 

“The Bull,’ weekly publication of the law firm with 
which one of the delegates is associated, carried the 
following item shortly after the meeting: 

“Lymon Tondel has been appointed co-chairman of the 
membership committee for New York State of the junior 
bar conference. His contract provides that every time he 
enlists a new member, his salary will be doubled.” 

If this example were followed in the case of all con- 
ference membership workers, .the year’s quota for new 
members would be reached and exceeded in very little 
time. [Hasn’t our junior bar reporter, unwarned by 
the significant title of the law firm weekly, missed the 
point of this item ?] 


Utah Junior Section 


Activity of the junior section of the Utah State Bar 
recently may result in the establishment of a city court 
in Tooele, Utah, in compliance with state statutes. W. 
L. Skanchy and Paul Thatcher, both of Ogden, are 
chairman and secretary of this section. An investiga- 
tion by a committee of the junior group resulted in 
action by the Utah State Bar, which called the matter 
to the attention of the mayor of the city. Orlando J. 
Bowman of Salt Lake City was chairman of the inves- 
tigating committee. 

The annual meeting of the Utah junior section held 
Dec. 7 and 8, 1939, at Salt Lake City, included a ban- 
quet, a luncheon, addresses and committee reports. 

Vermont Legal Institutes 


Having held a successful series of lectures early in 
the fall at Montpelier, the members of the junior bar 
conference of the American Bar Association in Ver- 
mont held their second legal institute at the county 
court house, Rutland, on Nov. 25. 


Indiana Younger Lawyers’ Section 

The younger lawyers’ section of the Indiana State 
Bar Association formally became an affiliate unit of 
the junior bar conference last month. Officers of the 
section are Chairman Philip E. Byron, Jr., Peru, Vice- 
chairman Luke White, Covington, and Secretary Gil- 
bert Shake, Vincennes. Because of the similarity in 
many of the objectives of both groups, close coopera- 
tion with the national junior bar conference may be 
expected. 

Rhode Island Activity 


Ronald C. Green, Jr., Providence, chairman for the 
conference, reports that conference members are ac- 
tively cooperating with the Rhode Island Bar Associa- 
tion in efforts to revise the state rules of procedure and 
practice. Committees from both groups have sub- 
mitted a report of approximately 50 pages with ten 
pages of proposed forms. Copies are being prepared 
for distribution among the members of the bar. Plans 
have been made for a general discussion by the bar 
early in 1940. 

Committee on Restatement of Law 

At present the junior bar conference is sponsoring 
a committee of the Women’s Bar Association of the 
District of Columbia which is working on trusts, a com- 
mittee of the Alabama Bar Association working on 
torts, and a committee of the Ohio Bar Association 
working on property. 

State Units Committee Active 

One of the most active of conference committees is 
that of cvoperation with state and local junior bar 
groups. Philip H. Lewis, of Topeka, Kansas, has at- 
tended regional meetings at Colorado Springs, Wes 
Moines, and Chicago, where local junior bar groups 
have been represented, and explained the means of co- 
operation between these groups and the national Junior 
Bar Conference. Mr. Lewis recently prepared and cir- 
cularized among his committee members drafts of plans 
to organize, where possible and desirable, state organ- 
izations of conference members similar to those which 
exist in Kansas, Colorado, and Oklahoma. The memo- 
randum includes also a model set of by-laws for such 
state units. This form of organization has proved ef- 
fective in the states where it has been tried. Infor- 
mation concerning this form of conference organiza- 
tion within a state may be obtained by writing to Mr. 
Lewis, New England Building, Topeka, Kansas. 

Council to Meet 

The officers and executive council of the junior bar 
conference hold their mid-winter meeting at Chicago, 
Illinois, on Jan. 6 and 7, 1940, at which time all mem- 
bers of the official family of the Association will gather 
for a mid-year meeting. 

Proposals to revise the conference’s by-laws concern- 
ing the age-limit on membership in the conference it- 
self and in affiliate units will be considered. The mat- 
ter of possible revision of the conference elections 
by-law will be presented by a special sub-committee of 
the council. Committee reports, state activities, and 
particular problems of the public information program 
(such as obtaining sufficient radio scripts) will also be 
discussed at the meeting. 




















































BAR EXECUTIVES OF CENTRAL WEST MEET 


CONFERENCE of bar executives of the States 

of Illinois, Indiana, Michigan, and Wisconsin 

was held in Chicago on Dec. 1, 1939, under the 
auspices of the American Bar Association section of 
bar organization activities. The conference was also 
participated in by President Beardsley, members of the 
house of delegates of the four states, the officers and 
council members of the section of bar organization ac- 
tivities, and representatives of the section of legal edu- 
cation and admissions to the bar, and of the Associa- 
tion’s committee on public relations. “ 

As each of the presidents of the State bar associa- 
tions present outlined briefly the organization and 
principal activities of his association, he became the 
target for lively questioning from the floor. Partic- 
ularly active discussion centered about the questions of 
discipline, of standards of admissions, of cooperation 
with law schools and committees on admissions, of dis- 
cussional meetings and institutes, and of the relation of 
the associations with law schools and bar examiners, 
and with the newly admitted lawyers. 

The problems of maintaining the standards of ethics 
within the profession and of controlling the practice of 
law by the unauthorized layman go hand in hand. The 
work and authority of the several State grievance com- 
mittees was discussed, as well as the coordination of 
the State committee on grievances with the supreme 
court of the State. Mr. John Randall of the Associa- 
tion’s committee on unauthorized practice of the law 
told of the ground-work that committee was doing in 
cooperation with national associations of other groups 
whose activities touch most often on the legal profes- 
sion: The American Bankers Association, the National 
Association of Life Underwriters, and the real estate 
organizations. Agreement in_ principle being 
reached with these national groups, which lays the 
foundation for adjustment in state organizations and 
in communities without resort to litigation. 


is 


Bringing Law Schools and Bar Examiners 
Together 


There was much interest shown in coordination by 
bar associations of the work of bar examiners with the 
law schools and with the bar itself. Bar examiners 
can give the law schools the benefit of their experience, 
pointing out the weaknesses of the entrants and of the 
training given by the law school. On the other hand, 
the law schools can better inform the bar examiners of 
the work being done and the subject-matter covered. 
Frequently, both schools and examiners hesitate to es- 
tablish this connection and the bar association can act 
as coordinator by examining the training being given 
to students and the answers required by the examiners, 
and by bringing the schools and the examiners together 
President Beardsley told of the particularly successful 
cooperating committee which is in operation in Cali- 
fornia, made up of members of the board of bar ex- 
aminers, representatives of several of the law schools, 
and the State Bar committee on admissions. An in- 
formal discussional meeting is held, open to anyone 
who is interested, at which there is no attempt or power 
to vote on policy, but where the problems of training 
and admission can be openly discussed. In Indiana, 
a by-law of the State Bar Association provides for a 
similar coordinating committee composed of judges of 
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the supreme court, deans of the four accredited law 
schools of the state, members of the board of bar ex- 
aminers, and the committee on legal education. 

There was considerable interest in the programs of 
the various states for the initiation of the newly ad- 
mitted members. In a number of states the adminis- 
tering of the oath to applicants is made an impressive 
occasion, with the bar association acting as host to the 
applicants and their families. This not only encourages 
the young lawyer but immediately interests him in bar 
association work and is a fertile source for new mem- 
bers. 

Relations with the Public 

Bar associations are at last awakening to the impor- 
tance of actively cultivating good relations with other 
lawyers generally and with the public, and it was 
agreed that the improvement of public relations de- 
pends largely upon improvement in the service ren- 
dered by the associations to the bar and to the public, 
and upon improvement of methods of informing the 
public what the bar associations are doing. Ronald J. 
Foulis, member of the Association’s committee on pub 
lic relations, and Mitchell Dawson, editor of the Chi- 
cago Bar Record, each emphasized the necessity of 
avoiding “advertising” which antagonizes without in- 
forming, and of cooperatirfg with the press by giving 
it straightforward information of the “news” in bar 
associations, not in technical language, but in the lan- 
guage used by the press. The press is ready and’ anx 
ious to print information about the bar, providing only 
that the material given is of current interest and is told 
in readable language. 

But more important in creating good public relations 
than any news release is the service rendered by bar 
associations to lawyers and to the public. Walter T. 
Fisher described the low-cost service plan being in- 
augurated by the Chicago Bar Association, which is 
hoped to benefit both the lawyers and the public. Under 
the sponsorship of the Chicago Bar Association, ques- 
tionnaires are filled out by lawyers who wish to be on 
record as willing to handle cases in which only a small 
fee is involved. Lawyers are classified as to their type 
of experience and are personally interviewed to assure 
their competence. Prospective clients are referred to 
lawyers taken in rotation from the classified list. A 
standard fee of three dollars for the first half-hour inter- 
view is charged, the arrangement thereafter to be en- 
tirely between the lawyer and the client. Not only 
should this plan result in business for the young law- 
yer—and it is being welcomed by established and suc- 
cessful lawyers as well, and by some who are willing 
to offer consulting services—but it should make pos- 
sible the handling of cases in which only small amounts 
are involved and it should encourage the prospective 
client who is able to pay a reasonable fee, but who 
hesitates to incur a high charge in order to discover 
whether or not he has a case. 


Legal Institutes and Local Bar Meetings 


The legal institute, which gathers lawyers together 
for lectures and discussion on current legal problems, 
has been a most effective means of rendering service, 
and these programs have been sponsored, not only by 
the sections of bar organization activities and of legal 
education, but hy State bar associations also. Charles 
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OQ. Rundall, president of the Illinois State Bar Asso- 
ciation, told of the “caravan tours” made by the officers 
of the Association, who visit the various districts of 
the State, hold an all-day meeting, and bring speakers 
to talk on legal problems, The group clinics spon- 
sored by the State Bar Association of Wisconsin were 
described by Harlan B. Rogers, president of that Asso- 
ciation. These are held five or six times a year and 
their form and subject are determined by the needs of 
the particular locality. Work in this direction was also 
reported by Milo N. Feightner, president of the Indi- 
ana State Bar Association, and Julius H. Amberg, 
president of the State Bar of Michigan. The Associa- 
tion’s section of bar organization activities and section 
of legal education and admissions to the bar have 
worked faithfully to promote legal institutes and re- 
gional meetings. This work and an account of the 
operation and programs of various legal institutes 
was related by R. Allan Stephens, Burt J. Thompson, 
and Will Shafroth 

The bar association is peculiarly fitted for leader- 
ship in education and training for citizenship, and the 
members present listened with a great deal of interest 
to the report of the Wisconsin citizenship program, in 
which that state is doing active work. In the schools, 
and particularly in the universities, social studies are 
being revitalized. Programs of adult citizenship edu- 
cation through forums and discussional groups are be- 
ing organized, and an earnest attempt is being made 
to carry over into active participation in civic affairs 
this education for citizenship. In Manitowoc “Citizen- 
ship Day” has been established to get together the 
young people becoming voters for the first time, as an 
opportunity to hold group instruction and to welcome 
these new voters as full-fledged citizens. 


Second Regional Conference 

The second regional conference of bar executives was 
held at Des Moines, Nov. 4. The meeting was an un- 
qualified success. Bar executives from Iowa, Kansas, 
Nebraska, North Dakota, Minnesota, Missouri, and 
South Dakota were present for a full day’s discussion 
of practical problems. In addition to the executives 
about two hundred Iowa lawyers were invited to sit in 
on the conference. This is the first time that one of 
these regional conferences was opened to other than 
bar executives. 

The program centered around subjects ranging from 
bar association publications to fee schedules. R. Allan 
Stephens, former chairman of the section of bar or- 
ganization activities, led the discussion, assisted by 
W. E. Stanley and Burt J. Thompson. During the 
course of the afternoon session Paul B, De Witt, as- 
sistant secretary of the American Judicature Society, 
spoke briefly on phases of the society’s work of par- 
ticular interest to bar executives and to editors of bar 
association journals. The conference concluded with a 
summary of the day’s discussion by Charles A. Beards- 
ley, president of the American Bar Association. 

In connection with the conference, members and offi- 
cers of the junior bars of the various states held a meet- 
ing to discuss the five-point program of the junior bar 
conference. Kenneth F. Neu, state chairman of the 
lowa junior bar, acted as chairman of the meeting, and 
Ronald J. Foulis and Frank F. Eckdall led the dis- 
cussion. 

In the-evening the Iowa Bar Association held a ban-+ 


ANNOUNCEMENT OF 1940 ESSAY CON- 
TEST CONDUCTED BY AMERICAN 
BAR ASSOCIATION PURSUANT 
TO TERMS OF BEQUEST OF 
JUDGE ERSKINE M. 

ROSS, DECEASED 


INFORMATION FOR CONTESTANTS 


Subject to be discussed: 
“To What Extent May Courts Under the Rule 
Making Power Prescribe Rules of Evidence ?” 


Time when essay must be submitted: 
On or before February 15, 1940. 


Amount of Prize: 

Three Thousand Dollars. 
Eligibility: 

Contest will be open to all members of the Asso 
ciation in good standing, except previous winners, 
members of the Board of Governors, officers, and em 
ployees of the Association. 

No essay will be accepted unless prepared for this 
contest and not previously published. Each entryman 
will be required to assign to the Association all right, 
title and interest in the essay submitted and the copy- 
right thereof. 

An essay shall be restricted to six thousand words, 
including quoted matter and citations in the text. Foot- 
notes or notes following the essay will not be included 
in the computation of the number of words, but ex- 
cessive documentation in notes may be penalized by 
the judges of the contest. Clearness and brevity of 
expression and the absence of iteration or undue pro- 
lixity will be taken into favorable consideration. 

Anyone wishing to enter the contest shall com- 
municate promptly with the Executive Secretary, 
American Bar Association, 1140 North Dearborn 
Street, Chicago, Illinois, who will furnish further 
information and instructions. 





quet for the visiting executives and lawyers. Harley H. 
Stipp, president, acted as toastmaster. The principal 
address of the evening was delivered by Mr. Beards- 
ley who spoke on Lay Encroachments. Mr. Beardsley 
pointed out that the surest way to meet the encroach- 
ment by laymen on the practice of the law was for 
lawyers to offer better and more speedy service to their 
clients and work for a more efficient administration of 
justice in the courts. 





JUDICIAL DRAFTSMANSHIP 
(Continued from page 4) 


will gain for itself from the American lawyers a still 
larger measure of gratitude and affectionate regard. 

And, if the court that thus gains this larger measure 
of honor, respect, gratitude and affectionate regard 
could only be the Supreme Court of Illinois, I would 
then be assured that the guests of honor have forgiven 
me for having made, on this occasion, an unconventional 
after-dinner speech. 
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Judicial Review of Administrative 
Determinations 


(Continued from page 9) 


statutes, for the most part, are silent. However, a rule 
recommended by the Conference of Senior Circuit 
Judges, at its last meeting, and recently adopted by 
the United States Court of Appeals as its Rule 33, 
provides that petitions for review or enforcement of 
orders of administrative agencies “shall contain a con- 
cise statement of (a) the nature of the proceedings 
as to which review or enforcement is sought; (b) the 
facts and statutes upon which jurisdiction is based; 
(c) the relief prayed; and (d), in the case of a peti- 
tion for review, the points on which the petitioner in- 
tends to rely.” 

It is not intended by these requirements that the 
appellant or petitioner should so narrow the grounds 
of his appeal as to endanger his rights. The point is 
rather that if the court is to give intelligent considera- 
tion to his contentions, and is to make an intelligent 
disposition of his application for review, its attention 
should be directed as clearly as possible, and at the 
earliest possible moment, to the exact issues involved 
in the appeal. It cannot be said that a client has been 
properly represented on such an appeal when—as is 
sometimes true—the issues are for the first time re- 
vealed by the decision of the court. And the sooner 
the attention of all parties to the appeal can be directed 
to the questions involved, of which the court has juris- 
diction, the better for all concerned. As the courts can 
consider “only questions affecting constitutional power, 
statutory authority and the basic prerequisites of 
proof . . in any event, and as in most cases only 
one phase, even of these, will be presented, there is 
no reason for bogging the courts down with records 
or arguments concerning other questions, or tempting 
them “under the guise of exerting judicial power, to 
usurp merely administrative functions by setting aside 
a lawful administrative order upon our conception as 
to whether the administrative power has been wisely 
exercised.” 





Preparation of Record for Review 

The preparation of the record for review must take 
account of the channel by which the case comes to the 
reviewing court and must be sufficient to support the 
position taken by the party who intends to rely upon 
it. It would be impossible in this brief summary of 
judicial review even to suggest the various considera- 
tions which should be kept in mind in connection with 
the many administrative law questions which may be 
subjected to review, or to consider the effect of such 
fascinating implications as are inherent in distinctions 
drawn, or attempted to be drawn, between executive, 
legislative, quasi-legislative and quasi-judicial determi- 
nations. 

If the issue on appeal involves deprivation of due 
piocess, as by introduction of improper evidence, re- 
jection of proper evidence, refusal to permit oral argu- 
ment, or in any other respect the denial of a fair 
hearing, the record should be so prepared as clearly 
to support the contention. Where findings are required, 
and particularly where the statute provides that findings 
shall be conclusive if supported by evidence, the ad- 
ministrative agency can well afford to remember that 
if it desires to avoid—what is often complained of— 
an independent review and weighing of the evidence 
by the court, it can go a long way toward accomplish- 
ing that result by making findings which are stated 





with simplicity and clearness so that the court will not 
be left to spell out, to argue, or to choose between 
conflicting inferences. The United States Court of Ap- 
peals has recently said, in this connection, that it is 
not enough that counsel should marshal and present in 
the brief on appeal the facts supporting the adminis- 
trative order, but that they must be prepared as findings 
in the administrative tribunal below. Good findings 
suggest careful analysis and synthesis. Uncertain and 
ambiguous findings suggest careless analysis and lack 
of capacity for the weighing of evidence. This is partic- 
ularly true in- cases where adequate findings, prepared 
by trial examiners, and appearing in the record, have 
been discarded by the agency and inadequate ones sub- 
stituted for them. 

In his address delivered at the Institute last Monday, 
Mr. Madden stated that instructions are given to the 
trial attorneys of the National Labor Relations Board 
“that the responsibility for making a complete and le- 
gally impregnable record that will pass the scrutiny of 
the courts rests upon the regional attorney as the rep- 
resentative of the Board.” Other speakers of the Insti- 
tute stated, in substance, that the making of the record 
is the most important task of the lawyer representing 
the private litigant. With this commendable agreement 
[ am happy to concur. The importance of the task 
from the point of view of the private litigant is height- 
ened by the fact that the agency need not be expected 
to make a record beyond the needs and purposes of 
administration with which it is charged. If the citizen 
wishes a further record it should be his duty to make 
it, or at least to try to make it. This is particularly true, 
of course, where the citizen is attempting to assert and 
maintain before the agency positions antagonistic to the 
administrative job with which the agency is charged, or 
antagonistic to policies and standards asserted by it 
under the statute. Especially where the citizen occupies 
the position of an intervener in the proceedings below, 
or a petitioner without recognized status, looking toward 
an appearance in a reviewing court as an “interested or 
aggrieved person,” the burden is, of course, even more 
upon him to assert before the agency the propositions 
upon which he relies, and to make a record which will 
provide a proper basis for review. 

In appeals from some of the administrative agencies 
the practice exists of stipulating the facts, or designat- 
ing the record in a large percentage of the cases, with 
the result that the records on appeal are sometimes only 
a few pages in length. I think of the records which 
come to us from the Board of Tax Appeals as a par- 
ticularly good example. Attention has been called, dur- 
ing the course of this Institute, to cases in which weeks 
have been spent in the taking of testimony, where a 
few hours would have sufficed if a bill of particulars 
had been supplied, or if a large part of the evidence had 
been stipulated. When this occurs the probability is 
that these vastly expanded records will come, in similar 
form, to the appellate court for reviewing purposes. 
While it is necessary under most of the statutes that 
the whole record be certified and filed in the appellate 
court, thereafter, by rule of court in some circuits, it 
becomes possible to designate parts of the record for 
printing with the same effect as in the stipulation of 
the record from the Board of Tax Appeals. Appar- 
ently, however, this practice of designation has been 
unknown to counsel who practice before some of the 
agencies. Recently the practice has been formally rec- 
ognized by two rules of the United States Court of 
Appeals. While there may be dangers for poorly pre- 
pared lawyers, in the suggested shortening of records, 
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there are large portions of many transcripts and of 
many exhibits which are so clearly worthless on appeal 
as to make their inclusion a shameful waste of money. 
So far as the work of the courts is concerned it makes 
little difference—except for the slight inconvenience of 
their burdensome bulk—how large a record may be, 
provided we are not left to hunt alone in the jungle. 
For example, generally speaking, the validity or in- 
validity of contested findings depend upon only a few 
pages, even in the largest record. It is easy to indicate 
those pages in the brief. But believe it or not, some- 
times there is no slightest indication. Perhaps the 
theory is that if no such guidance is given, the court, 
n desperation, will conclude that there must be some 
evidence to support the findings, and so hold. I sus- 
pect, however, that judges who were thus forced to do 
their own unguided exploring might be most apt to 
weigh the evidence and make their own findings. At 


least, it would seem that the litigant who is attacking 
the determination would attempt an analysis of the evi- 
dence to demonstrate its inadequacy. If he cannot make 
such a demonstration why should he seek a review upon 
this ground? And if he is responsible for the coming 
of such a jungle record into the appellate court, why 
should he expect the court to take his contentions 
seriously when he is unwilling to make an analysis of 


the record which will reveal and support his conten- 


tions 


Structure of Counsel’s Brief 


This process of interpretation is, of course, one of 
the fundamental functions of brief making. It is at 
this point that the process of judicial review really 
begins. If counsel would conform their briefs to the 
requirements of Supreme Court Rule 27, the task would 
be well begun. It may be useful to state the contents 
and the order of contents required by that rule, as fol- 
lows: 


1. The counsel for appellant or petitioner shall file with 
the clerk, at least three weeks before the case is called for 
hearing, forty copies of a printed brief. 


2. This brief shall be printed as prescribed in Rule 26 
and shall contain in the order here indicated— 


(a) <A subject index of the matter in the brief, with 
page references, and a table of the cases (alphabetically 
arranged), text books and statutes cited, with references 
to the pages where they are cited. 

(b) A reférence to the official report of the opinions 


delivered in the courts below, if there were such and they 
have been reported. 

(c) <A concise statement of the grounds on which the 
jurisdiction of this court is invoked. 

(d) A concise statement of the case containing all that 
is material to the consideration of the questions presented, 
with appropriate page references to the printed record, 
€.9., (R. 12). 

(e) A specification of such of the assigned errors as 
are intended to be urged. (See Rule 38, par. 2.) 

(f) The arugment (preferably preceded by a summary) 
exhibiting clearly the points of fact and of law being pre- 
sented, citing the authorities and statutes relied upon, and 
quoting the relevant parts of such statutes, federal and 
State, as are deemed to have an important bearing. If the 
statutes are long they should be set out in an appendix. 

Let me refer particularly to the requirement of the 
Supreme Court rule that the relevant parts of statutes 
deemed to have an important bearing shall be quoted. 
Although a judge can hunt up the pertinent statute 
when he is reading the briefs in a case, it is much 
more convenient to have it immediately available; and 
it is irritating, to say the least, when a case on argu- 
ment depends in large measure upon the interpretation 





of particular words in a statute, to find that neither 
counsel has set them out in his brief. 

Let me refer particularly, also, to the requirement 
that appropriate page references be made to the printed 
record. Not only is that requirement specified in 
subdivision (d) of Section 2 of Supreme Court Rule 
27, but Section 3 of the Rule is devoted specifically to 
the same point, as follows: 

3. Whenever, in the brief of any party, a reference is 
made to the record, it must be accompanied by the record 
page number. When the reference is to a part of the evi- 
dence, the page citation must be specific and if the refer- 
ence is to an exhibit both the page number at which the ex- 
hibit appears and at which it was offered in evidence must 
be indicated. 

There is one important matter not referred to in the 

Supreme Court Rule which goes to the heart of good 
briefing. I refer to a statement of the vital issue or 
issues upon which the determination of the case de- 
pends. I have long observed a habit prevailing among 
high school and college debaters for each side to develop 
contentions favorable to its own position and to evade 
unfavorable arguments. The habit continues in legis- 
lative halls as well as in court rooms. We may recall 
Webster’s famous language: 
When the mariner has been tossed for many days in thick 
weather and on an unknown sea, he naturally avails him- 
self of the first pause in the storm, the earliest glance of 
the sun, to take his latitude and ascertain how far the ele- 
ments have driven him from his true course. Let us imi- 
tate this prudence, and, before we float farther on the 
waves of his debate, refer to the point from which we de- 
parted, that we may at least be ‘able to conjecture where 
we now are. 

It is essential to effective argument that contentions 
be made to clash head on. This frequently results in 
eliminating the necessity of arguing some points which 
counsel holds in high regard. In fact, one of the most 
important elements of sound argumentation in appellate 
courts is the process of elimination. Counsel should 
remember that an appellate court brief is quite a dif- 
ferent product from an argument to a jury. Another 
method of finding the real issues and revealing them to 
the court is a frank statement of opponent’s contentions 
as opposed to his own, and a candid admission of diffi- 
cult points. This is a disarming process. On the 
contrary, counsel whe evades difficult issues, suggests 
to the court that he is either unable to meet them or 
that he fails to understand them himself. Neither is 
very effective in persuading a court to adopt his reason- 
ing. And the negative result thus produced is apt to 
ripen into affirmative conviction when the court is 
forced to wade through a morass of unanalyzed law 
and scramble through a jungle of undigested facts. 


Oral Argument 


What has been said of the brief should be said with 
greater emphasis of the oral argument. And oral 
argument should be even more direct and to the point. 
This is an opportunity to give to the court in a nutshell 
what the dispute is between the contesting parties. To 
select an example, consider a hypothetical case from 
the Communications Commission, one of the most fre- 
quent litigants in the United States Court of Appeals. 
If counsel for appellant says to us: “My client operates 
a radio-broadcasting station under a license granted by 
the Commission; now the Commission has granted a 
license to another broadcaster to operate in the same 
city gn the same frequency ; the result will be to create 
disastrous electrical interference and destructive eco- 
nomic competition, as a consequence of which my client 
will be unable to operate its station in the public inter- 
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est ; the Commission contends that, in spite of this situa- 
tion, we have no appealable interest under the appeal 
section of the statute; we contend that we have; the 
issue for the court to decide is whether my client is an 
aggrieved or interested person within the meaning of 
Section 402(b)(2) of the Communications Act”- 
upon such an introductory statement the court has the 
vital question before it within two minutes and can 
move on quickly, with counsel, to an analysis of the law 
and an application of the facts as they appear in the 
record. 

If, on the other hand, counsel begins by swamping 
us with a long detailed statement of facts and figures 
as to when, where and under what conditions its license 
was granted; what territory it serves; what a fine 
advertising medium it is; what its one millivolt per 
meter contour is; when the intervener in the present 
appeal filed his application before the Commission ; how 
the Commission behaved at the hearing ; when it entered 
its order; when the order became effective ; how unco- 
operative the Commission was in designating the 
record for printing; how arbitrary and capricious all 
administrative agencies are, and how far we have de- 
parted from the good old days when this was “a gov- 
ernment of laws and not of men.” about that time 
he will be interrupted by some impatient judge who will 
want to find out what the case is all about. Under 
such circumstances counsel will be lucky if he ever gets 
back to the outline of his argument as he planned n. 

Another sure way to lose the attention of the court 
is—without getting the issues before the court—to be- 
gin the reading of long excerpts from reported cases. 
While this is a comfortable interlude for a nervous 
advocate it is usually a complete waste of time. If the 
court doesn’t even know what counsel is attempting 
to prove by his readings he had just as well be reading 
Shakespeare. 

If a case is well and succinctly argued, that fact may 
then and there determine how the case will be decided. 
As Chief Justice Hughes said in his book The Supreme 
Court of the United States (61-62): 

I suppose that, aside from cases of exceptional difficulty, 
the impression that a judge has at the close of a full oral 
argument accords with the conviction which controls his 
final vote. A Judge of the Court of Appeals of New York 
told me some years ago that he had kept track for a time 
of his impressions after the oral arguments and found that 
in ninety per centum of the cases, although, of course, he 
reserved his vote until after a thorough study, his final 
judgment agreed with his view at the end of the oral 
argument. 

Emotional Reactions Are Out of Place 


Much has been said about the attitude of courts 
toward administrative agencies. But it is well to re- 
member that all parties in these important proceedings 
are blessed equally with capacity for emotional reac- 
tions to unexpected and unusual situations. During 
the course of this Institute, attention has been called to 
the fact that in hearings before the agencies it is not 
uncommon for lawyers to become so angry in their 
denunciations of unfamiliar proceedings, and with the 
social or economic policies involved in the pertinent 
acts, that they forget all about the issues set forth in 
their pleadings and make records which, while perhaps 
of high dramatic and emotional! quality, provide very 
poor bases for determinations by the board, or for 
judicial review. 

Charles Beardsley, President of the American Bar 
Association, has recently suggested the importance of 
thinking “without perspiring.” One of the speakers of 








the Institute asked a question in similar vein: “Why 
get hot when you are presenting a case to an administra- 
tive agency, any more than you would if you were 
presenting a case to a court?” Of course, there are 
several answers to the question. In the first place, 
some lawyers make a practice of getting hot, especially 
when they are presenting cases to juries. But the 
larger answer to the question is found in vested habits 
of thinking, from which judges, lawyers, and admini- 
strative experts, suffer alike. The antipathy of expert 
witnesses to lawyers’ methods and court room practices, 
has long been- known to lawyers and judges. Such 
experts—out of their element—are unable to pontificate, 
as is their usual wont. So it is with lawyers and judges 
when they get out of the element with which they are 
most familiar. Variations in rules of evidence and 
rules of pleading, in fact variations in any of the cus- 
tomary practice and procedural devices long known 
in the court room, are apt to produce emotional upsets. 
This should not be hard to understand when we think 
how excited otherwise rational people become, even 
when a novice violates generally accepted conventions 
in the playing of bridge. What is needed here is resili- 
ency of mind and capacity for adjustment to new and 
unexpected situations. We need only remember for 
how many years common law lawyers protested against 
simplified forms of pleading and code rules of proced- 
ure to recognize symptoms of the same malady among 
exponents of the highly formalized procedures of the 
court room when exposed to the new procedures of 
administrative agencies. 

My impression is, however, that perhaps those 
lawyers who are unfamiliar with appellate practice in 
this field are more in need of admonition upon the 
subject than are judges. We are few in number and 
we have been undergoing a thorough process of accli- 
mation. Never a month of argument passes in the 
court of which I am a member without the presenta- 
tion of several administrative law cases. A certain 
proportion of the lawyers have become familiar with 
this branch of practice; but some of the cases are 
brought to us on appeal by lawyers who have only occa- 
sional contact with the field of administrative law. It 
is they who are most apt to be full of resentment, and 
anxious to use the appellate court room for relieving 
emotional tension, rather than as forums for the pre- 
sentation of legal arguments and facts analyses. Per- 
haps it would make them happy to know that we have 
heard many times, and from many experts, about 
“star chamber procedure,” the “dictatorship of the 
bureaucracy,” and the passing of the “rule of law.” If 
we could stipulate with counsel that we take judicial 
notice of all these arguments, it would save us an oc- 
casional earache and save such counsel much time for 
oral argument. 


Administrative Appeals Usually Well Presented 


Let me conclude by saying that much of what | have 
said has been with the idea of helping the inexperienced 
younger lawyers. My impression of practice in this 
field is a very happy and stimulating one. Generally 
speaking, briefs are well prepared, arguments are well 
made, and we have had few experiences with “perspir- 
ing thinking.” Let me compliment the American Bar 
Association, its Section of Legal Education, the par- 
ticipating associations, and those who have so ably 
planned and directed the sessions of this Institute. It 
has been for me a real pleasure to participate, and an 
educational experience which I shall long remember. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 





Production and Marketing of Milk are Under Sherman Act Notwithstanding Marketing Act 
of 1937—Employer-Dominated Union may be Disestablished by N.L.R.B.—Transfer of Fed- 
eral Reserve Notes Outside State Subject to Inheritance Tax in State of Transferor’s Domi- 
cile—Allowance of Claims in Bankruptcy Governed by Equitable Principles — Res Judicata: 
Ruling by State Court that Rate Review is Judicial—Union Stock Yards Company, Chicago, 
Held a Common Carrier—Approval of Railroad Lease by I.C.C. May Be Made Subject to Dis- 
missal Wage Agreement—Validity of Measure of Corporation Franchise Tax—Debtor Farm- 
ers—Eminent Domain: Mississippi Flood Control—Wire-Tapping in Crime Detection—Income 
Taxes—Indian Lands: Interest on Tax Refunds—Burden of Proof Under Erie v. Tompkins-— 
Social Security Taxes—State Franchise Tax 





By Epcar Bronson TotmMANn* 


Sherman Anti-Trust Act—Application to 
Conspiracies by Milk Producers and Distributors 
In Restraint of Interstate Commerce 
An indictment charged conspiracy and combination in 
restraint of interstate commerce, by a cooperative associ- 
ation of producers of milk, by distributors of milk, by a 
labor union and labor officials, by municipal officers and by 
arbitrators, to arbitrarily fix the wholesale and retail prices 
of milk and to obstruct its movement in interstate com- 

merce. 

Demurrers to such indictment should not be sustained 
on the ground that the production and marketing of milk 
is withdrawn from the operation of the Sherman Act by 
the Agricultural Marketing Agreement Act of 1937, or that 
the producers association is exempt by reason of the latter 
Act or by Sec. 6 of the Clayton Act or Secs. 1 and 2 of 
the Capper-Volstead Act. The later Acts do not, by impli- 
cation, repeal Sec. 1 of the Sherman Act in its condemna- 
tion of conspiracies and combinations such as are charged in 
the indictment. 

United States v. Borden Company et al., 84 Adv. Op. 
143; .... Sup. Ct. Rep. .... [No. 397, decided Dec. 
4, 1939.] 

In this opinion the Court deals with an appeal by 
the Government from a judgment of a federal court in 
Illinois sustaining demurrers to and dismissing an in- 
dictment charging violation of Sec. 1 of the Sherman 
Act. 

The trade and commerce involved is the transporta- 
tion to Chicago of milk produced in Illinois, Indiana, 
Michigan and Wisconsin, and the distribution of milk 
in Chicago. The defendants were divided into five 
groups: (1) distributors and allied groups, including 
the Associated Milk Dealers, Inc., and the Milk Dealers 
Bottle Exchange, which is controlled by the major dis- 
tributors; (2) the Pure Milk Association, a coopera- 
tive association of producers, incorporated in Illinois, 
and its officers; (3) the Milk Wagon Drivers Union, 
Local 753, and certain labor officials; (4) municipal 
officials, including the president of the Board of Health 
of Chicago; and (5) two persons who arbitrated a dis- 
pute between the major distributors and the Pure Mitk 
Association, fixing the price of milk to be paid by 
members of the Association. The indictment contained 
four counts which were challenged by demurrers and 





(Nore: The above reviews and summaries are complete for 
all cases decided before the JourNAL went to press.) 
*Assisted by James L. Homme and Leranp L. Touman. 


motions to quash. The District Court ruled as to 
counts 1, 2 and 4, that the production of and marketing 
of milk are removed from the operation of the Sherman 
Act by the Agricultural Marketing Agreement Act of 
1937 ; that as to all counts the Milk Association is an 
agricultural association exempt from Sec. 1 of the Sher- 
man Act by Sec. 6 of the Clayton Act, and by Secs. 1 
and 2 of the Capper-Volstead Avct and by the Agricul- 
tural Marketing Agreement Act. It ruled that count 3 
was duplicitous. 

A direct appeal was taken to the Supreme Court 
which reversed the judgment of the District Court as 
to counts 1, 2, and 4, and dismissed the appeal as to 
count 3. Mr. Cnuier Justice HucGues delivered the 
opinion of the Court. 

He first considers the jurisdiction of the Supreme 
Court on the direct appeal, and describes the — 
tional limitations on such an appeal. The conclusion is 
reached, however, that the District Court in construing 
counts 1, 2 and 4, held in substance that because of the 
effect of later statutes the counts did not charge an 
offense under Sec. 1 of the Sherman Act. This was 
sufficient in the opinion of the Court to support juris- 
diction over the appeal, upon the ground that the sus- 
taining of the demurrers was based upon the “con- 
struction of the statute upon which the indictment is 
founded.” As to this, the opinion states: 

“The District Court, thus construing counts one, two, 
four, held as a matter of substance that, because of the 
effect of the later statutes, these counts did not charge 
an offense under Section one of the Sherman Act. This 
was necessarily a construction of the Sherman Act... . 
We are not impressed with the argument that the court 
simply construed the later statutes. The effect of those 
statutes was considered in determining whether the Sher- 
man Act has been so modified and limited that it no longer 
applies to such combinations and conspiracies as are 
charged in counts one, two and four. Thus the Sherman 
Act was not the less construed because it was construed 
in the light of the subsequent legislation. 

“We have jurisdiction under the Criminal Appeals Act 
to determine whether the construction thus placed upon 
the Sherman Act is correct.” 

Attention is then given to the ruling that later legisla- 
tion had removed the acts charged from the operation 
of Sec. 1 of the Sherman Act. It appears that count 1 
charged in substance a iracy to arbitrarily fix and 
maintain prices to be paid by all distributors to all 
producers. Count 2 c a iracy to fix and 
maintain prices for the sale by distributors. Count 4 
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charged a conspiracy to limit, restrict and obstruct the 
supply of milk moving into Chicago in interstate com- 
merce. The opinion notes that the District Court did 
not attribute to the Clayton Act the effect of giving 
immunity to the Pure Milk Association, its officers and 
agents, or to the Milk Wagon Drivers Union and its 
officials. 

Attention is then focused on the effect of the Agri- 
cultural Marketing Agreement Act to which the District 
Court attributed great importance. Mr. Cuter Jus- 
TICE HuGHEs points out that the District Court «attrib- 
uted to the Agricultural Marketing Agreement Act, 
per se, the effect of removing the marketing of agricul- 
tural products, including milk, from the purview of the 
Sherman Act. This view the Supreme Court finds to 
be erroneous on the ground that both the Sherman Act 
and the Agricultural Marketing Agreement Act are so 
drawn that they are not mutually exclusive but can 
operate concurrently, and concludes that conformably to 
the rule disfavoring repeals by implication both of 
them must be given effect. In this view immunity of 
restrictive agricultural marketing agreements which 
would otherwise be in violation of the Sherman Act will 
not be allowed in the absence of action by the Secretary 
of Agriculture in the manner prescribed by the Agri- 
cultural Act itself. In this connection, the opinion 
states : 

“In the opinion of the court below, the existence of the 
authority vested in the Secretary of Agriculture, although 
unexercised, wholly destroys the operation of Section 1 of 
the Sherman Act with respect to the marketing of agri- 
cultural commodities. 

“We are of the opinion that this conclusion is erroneous. 
No provision of that purport appears in the Agricultural 
Act. While effect is expressly given, as we shall see, to 
agreements and orders which may validly be made by the 
Secretary of Agriculture, there is no suggestion that in 
their absence, and apart from such qualified authorization 
and such requirements as they contain, the commerce in 
agricultural commodities is stripped of the safeguards set 
up by the Anti-Trust Act and is left open to the re- 
straints, however unreasonable, which conspiring pro- 
ducers, distributors and their allies may see fit to impose. 
We are unable to find that such a grant of immunity by 
virtue of the inaction, or limited action, of the Secretary 
has any place in the statutory plan. We cannot believe 
that Congress intended to create ‘so great a breach in his- 
toric remedies and sanctions.’ 

“It is a cardinal principle of construction that repeals 
by implication are not favored. When there are two acts 
upon the same subject, the rule is to give effect to both if 
possible. .. . The intention of the legislature to repeal ‘must 
be clezr and manifest.’ ... It is not sufficient, as was 
said by Mr. Justice Story in Wood v. United States, 16 
Pet. 342, 362, 363, ‘to establish that subsequent laws cover 
some or even all of the cases provided for by [the prior 
act]; for they may be merely affirmative, or cumulative, or 
auxiliary.’ There must be ‘a positive repugnancy between 
the provisions of the new law, and those of the old; and 
even then the old law is repealed by implication only pro 
tanto to the extent of the repugnancy.’.. . 

“The Sherman Act is a broad enactment prohibiting 
unreasonable restraints upon interstate commerce, and mo- 
nopolization or attempts to monopolize, with penal sanc- 
tions. The Agricultural Act is a limited statute with spe- 
cific reference to particular transactions which may be 
regulated by official action in a prescribed manner. The 
Agricultural Act declares it to be the policy of Congress 
‘through the exercise of the powers conferred upon the 
Secretary of Agriculture under this chapter, to establish 
and maintain such orderly marketing conditions for agri- 
cultual commodities in interstate commerce as will estab- 
lish prices to farmers at a level that will give agricultural 
commodities a purchasing power with respect to articles 


that farmers buy, equivalent to the purchasing power of 
agricultural communities in the base period’ described. To 
carry out that policy a particular plan is set forth. Farm- 
ers and others are not permitted to resort to their own 
devices and to make any agreements or arrangements they 
desire, regardless of the restraints which may be inflicted 
upon commerce. The statutory program to be followed 
under the Agricultural Act requires the participation of 
the Secretary of Agriculture who is to hold hearings and 
make findings. The obvious intention is to provide for 
what may be found to be reasonable arrangements in par- 
ticular instances and in the light of the circumstances dis- 
closed. The methods which the Agricultural Act permits 
to attain that result are twofold, marketing agreements 
and orders. To give validity to marketing agreements the 
Secretary must be an actual party to the agreements. Sec- 
tion 8b. The orders are also to be made by the Secretary 
for the purpose of regulating the handling of the agricul- 
tural commodity to which the particular order relates. Sec- 
tion 8c(3)(4). That the field covered by the Agricultural 
Act is not coterminous with that covered by the Sherman 
Act is manifest from the fact that the former is thus de- 
limited by the prescribed action participated in and di- 
rected by an officer of government proceeding under the 
authority specifically conferred by Congress. As to agree- 
ments and arrangements not thus agreed upon or directed 
by the Secretary, the Agricultural Act in no way impinges 
upon the prohibitions and penalities of the Sherman Act, 
and its condemnation of private action in entering into 
combinations and conspiracies which impose the prohibited 
restraint upon interstate commerce remains untouched.” 

The next question considered by the Court was 
whether the District Court had correctly held that the 
Capper-Volstead Act had modified the Sherman Act so 
as to exempt the Pure Milk Association, a cooperative 
organization, and its officers and agents, from prosecu- 
tion under counts 1, 2 and 4. The District Court had 
concluded that the Secretary of Agriculture under the 
Capper-Volstead Act has exclusive jurisdiction to de- 
termine and order, in the first instance, whether or not 
farmer cooperatives are monopolizing and restraining 
interstate commerce “to such an extent that the price 
of any agricultural product is unduly enhanced,” and 
adopted the view that the judicial power cannot be in- 
voked before action by the Secretary. This view the 
Supreme Court rejects, stating that it is unable to find 
in the Capper-Volstead Act any more than in the Agri- 
cultural Marketing Agreement Act an intention to 
declare immunity for the combinations and con- 
spiracies charged in the indictment. The limited im- 
munity conferred by Sec. 6 of the Clayton Act is 
referred to, wherein the formation of agricultural or- 
ganizations was authorized provided they do not have 
capital stock and are not conducted for profit. As to 
such organizations the Anti-Trust Laws were not to be 
construed to forbid members of such organizations 
“from lawfully carrying out the legitimate business 
thereof.” In 1922 the Capper-Volstead Act was passed, 
applicable to cooperatives having capital stock. It was 
made applicable to farmers, planters, ranchmen, dairy- 
men, nut or fruit growers and authorized them to act 
together in processing and marketing, in having com- 
mon marketing agencies and making necessary con- 
tracts to effect such purposes. These provisions, how- 
ever, were not found to be a defense to the combination 
and conspiracy here charged for reasons stated in the 
following portion of the Court’s opinion: 

“The right of these agricultural producers thus to unite 
in preparing for market and in marketing their products, 
and to make the contracts which are necessary for that 
collaboration, cannot be deemed to authorize any combina- 
tion or conspiracy with other persons in restraint of trade 
that these producers may see fit to devise. In this instance, 
the conspiracy charged is not that of merely forming a 
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collective association of producers to market their products 
but a conspiracy, or conspiracies, with major distributors 
and their allied groups, with labor officials, municipal offi- 
cials, and others, in order to maintain artificial and non- 
competitive prices to be paid to all producers for all fluid 
milk produced in Illinois and neighboring States and mar- 
keted in the Chicago area, and thus in effect, as the indict- 
ment is construed by the court below ‘to compel 
independent distributors to exact a like price from their 
customers’ and also to control ‘the supply of fluid milk per- 
mitted to be brought to Chicago.’ 28 F. Supp. 180-182. 
Such a combined attempt of all the defendants. producers, 
distributors and their allies, to control the market finds no 
justification in Section one of the Capper-Volstead Act. 
“Nor does the court below derive its limitation of the 
Sherman Act from Section one. The pith of the court’s 
conclusion is that under Section two an exclusive juris- 
diction with respect to the described cooperative associa- 


tion is vested, in the first instance, in the Secretary 
of Agriculture, and that, until the Secretary acts, the ju- 
dicial power to entertain a prosecution under the Sherman 
Act cannot be invoked. Section two of the Capper-Vol- 
stead Act does provide a special procedure in a case where 
the Secretary of Agriculture has reason to believe that any 


such association ‘monopolizes’ or restrains interstate trade 
‘to such an extent that the price of any agricultural product 
is unduly enhanced.’ Thereupon the Secretary is to serve 
upon the association a complaint, stating his charge with 
notice of hearing. And if upon such hearing the Secretary 
is of the opinion that the association ‘monopolizes,’ or 
does restrain interstate trade to the extent above men- 
tioned, he then is to issue an order directing the associa- 
tion ‘to cease and desist’ therefrom. Provision is made 
for judicial review. 

“We find no ground for saying that this limited proce- 
dure is a substitute for the provisions of the Sherman Act, 
or has the result of permitting the sort of combinations 
and conspiracies here charged unless or until the Secretary 
of Agriculture takes action. That this provision of the 
Capper-Volstead Act does not cover the entire field of the 
Sherman Act is sufficiently clear. The Sherman Act au- 
thorizes criminal prosecutions and penalties. The Capper- 
Volstead Act provides only for a civil proceeding. The 
Sherman Act hits at attempts to monopolize as well as 
actual monopolization. And Section two of the Capper- 
Volstead Act contains no provision giving immunity from 
the Sherman Act in the absence of a proceeding by the 
Secretary. We think that the procedure under Section two 
of the Capper-Volstead Act is auxiliary and was intended 
merely as a qualification of the authorization given to co- 
operative agricultural producers by Section one, so that 
if the collective action of such producers, as there per- 
mitted, results in the opinion of the Secretary in monop- 
olization or unduly enhanced prices, he may intervene and 
seek to control the action thus taken under Section one. 
But as Section one cannot be regarded as authorizing the 
sort of conspiracies between producers and others that are 
charged in this indictment, the qualifying procedure for 
which Section two provides is not to be deemed to be de- 
signed to take the place of, or to postpone or prevent, 
prosecution under Section one of the Sherman Act for the 
purpose of punishing such conspiracies.” 

The case was argued by Mr. Assistant Attorney 
General Arnold for the appellant ; by Mr. Loy N. Mc- 
Intosh for appellees Sidney Wanzer & Sons, Inc., et 
al.; by Mr. William C. Graves for appellees Pure Milk 
Association et al.; by Mr. Joseph A. Padway for 
appellees Robert G. Fitchie et al.; and by Mr. Frederic 
Burnham for appellees The Borden Company et al.; 
and case submitted by Mr. Daniel D. Carmell for ap- 
pellee Leslie G. Goudie; by Mr. Charles S. Deneen, 
Mr. Roy Massena, and Mr. Donald W. Shaffer for 
appellees Hunding Dairy Company et al.; by Mr. Ben 
H. Matthews and Mr. James P. Dillie for appellee 
Leland Spencer, and by Mr. Louis M. Mantynband for 


appellees Western United Dairy Company et al., upon 
and by their adoption of the brief filed on behalf of 
appellees Sidney Wanzer & Sons, Inc., et al. 


National Labor Relations Act—Power of Board to 
Order Disestablishment of Employer- 
Dominated Union 
The National Labor Relations Board has power to order 
the disestablishment of a labor organization maintained 
contrary to the National Labor Relations Act. A finding 
duly supported by evidence, that the plan under which the 
organization exists may be amended only to the extent 
that the employer does not disapprove the amendment, or 
that the history of the employer’s domination makes the 
organization ineffectual as a collective bargaining agency, 
is sufficient to support an order of the Board directing 

disestablishment of the organization. 

N. L. R. B. v. Newport News Shipbuilding & Dry 
Dock Co., 84 Adv. Op. 180; .... Sup. Ct. Rep. .... 
[No. 20, decided Dec. 4, 1939.] 

This case involves the validity of an order of the 
National Labor Relations Board directing the respond- 
ent to cease and desist from interfering with the Em- 
ployees’ Representative Committee, or any other labor 
organization formed by respondent’s employees, and 
also from interfering with the employees in the exercise 
of their rights under Section 7 of the National Labor 
Relations Act. The order also directed the company 
to withdraw all recognition from the Employees’ Rep- 
resentative Committee and to disestablish it. 

It appears that the Committee operated under a 
plan of “Representation of Employees.” The principal 
features of the plan are described in the opinion of the 
Court delivered by Mr. Justice Roperts. The ad- 
ministration of the plan was originally vested in joint 
committees half of which were elected by the employees 
themselves and half were selected by the management 
from among the employees. An amendment of the 
plan could be made only with the affirmative vote 
of two-thirds of the full membership of the joint com- 
mittee on rules or of a majority of all the employees’ 
representatives and all the management’s representa- 
tives at an annual conference. Under the plan the em- 
ployees were to elect representatives, each of whom 
was paid $100 a year for services. The plan was revised 
several times. By revision in 1931, which was not 
materially changed until 1937, a general joint commit- 
tee was created in lieu of several joint committees 
previously set up, and two representatives were to 
be elected by the employees in each department while 
the management was to appoint an equal number of 
management representatives, a majority of each class 
of representatives constituting a quorum. The annual 
remuneration was reduced to $60.00 and the secretary 
of the joint committee was paid $5.00 per month by 
the committee. An executive committee was created 
also of five employees’ representatives and five man- 
agement representatives. The last revision was made 
in 1937 after the validity of the National Labor Rela- 
tions Act had been sustained, in an attempt to make the 
plan legal under the Act. The two principal changes 
in that revision were the elimination of payment of 
compensation by the respondent and the substitution 
of an Employees’ Representative Committee composed 
solely of representatives elected by the employees for 
the former joint committee and for the joint executive 
committee. The revised plan provided that action of 
the employees’ representative committee “shall be 
final and become effective upon t by the 
company”; and further, that any article of the plan 
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may be amended by a two-thirds vote of the entire 
membership of the committee ; and “amendments shall 
be in effect at the time specified by the Employees’ 
Representative Committee, unless disapproved by the 
company within fifteen days after their passage”. 

The Board made findings that the respondent had 
dominated, assisted and interfered with the administra- 
tion of a labor organization; that the method adopted 
for the amendment of the plan in 1937 and the provi- 
sions of the final provision left the company still in 
position to dominate and interfere in the formulation 
and administration of the plan. It concluded that these 
were contrary to Section 7 of the Act. The Board 
also held that in the circumstances the Committee was 
incapable of serving as a genuine representative of 
the employees for collective bargaining. The Circuit 
Court of Appeals ruled that while the Board had 
jurisdiction of the case, there was no support in the 
evidence for the Board’s holding that the company 
had dominated and interfered with the formation and 
administration of the Committee. Consequently, it 
concluded that there should be stricken from the order 
the requirement that recognition of the Committee be 
withdrawn and that the Committee be disestablished 
as the employees’ representative. On certiorari the de- 
cree was reversed by the Supreme Court. 

The Court in its opinion recounts various considera- 
tions urged by the respondent to the effect that labor 
disputes have been repeatedly settled under the plan; 
that the labor relations had been good since the plan 
went into effect; that the company had never objected 
to its men joining unions and had never discriminated 
against such employees because of their membership 
in outside unions ; and that neither officials nor superior 
employees had interfered with or attempted to influence 
the election of employees’ representatives. It is noted 
further that after the Board’s decision and order, the 
employees of the company, by a secret ballot, voted by 
a sweeping majority in favor of the 1937 plan, and 
their desire for its continuance. 

Notwithstanding these contentions, which were not 
controverted, the Court concludes that the order of the 
Board was valid. In reaching this view, Mr. JUSTICE 
RoBertTs points out that the Committee was not en- 
tirely free from company control because the plan could 
not be amended if the company should disapprove the 
amendment. As to this Mr. Justice ROBERTS says: 

“Prior to the adoption of the Wagner Act the plan did 
not run counter to any federal law, either in conception 
or administration. The respondent, however, concedes that 
sundry features of the plan, as then formulated, conflict 
with the provisions of the statute. Both employer and em- 
ployees so recognized when they undertook the revision of 
1937 for the purpose of bringing the plan within the spirit 
of the letter of the Act. 

“The Board has concluded that the provisions embodied 
in the final revision, whereby action of the Committee re- 
quires, for its effectiveness, the agreement of the company, 
and whereby amendment of the plan can become effective 
only if the company fails to signify its disapproval within 
fifteen days of adoption, still give the respondent such 
power of control that the plan is in the teeth of the ex- 
pressed policy and the specific prohibitions of the Act. 
The respondent argues that these provisions affect only 
the company and not the employes; that in collective bar- 
gaining there is always reserved to the employer the right 
to qualify or to reject the propositions advanced by the 
employes. Whatever may be said of the first mentioned 
provision, this explanation will not hold for the second. 
The plan may not be amended if the company disapproves 
the amendment. Such control of the form and structure 


of an employee organization deprives the employes of the 
complete freedom of action guaranteed to them by the Act, 
and justifies an order such as was here entered. The court 
below, in its opinion, states it was advised in a brief after 
the hearing in that court, that the plan had been amended 
by striking out the provisions in question. It concludes, 
therefore, that their previous existence is immaterial. The 
statute expressly deprives the reviewing court of power to 
consider facts thus brought to its attention. The case must 
be heard on the record as certified by the Board. The 
appropriate procedure to add facts to the record as cer- 
tified is prescribed in Section 10(e) of the Act.” 

The Court,-however, goes further in support of the 
Board’s order and states that even if there were an 
alteration in this feature of the plan, the order of the 
Board even so could not be held erroneous since the 
Court was unable to say that it was error for the Board 
to conclude that a committee long under general control 
of the management and men could be rendered entirely 
free without complete disestablishment of the plan. In 
elaboration of this view, the opinion adds: 

“But we think that if the record disclosed such an al- 
teration of the plan, the order of the Board could not be 
held erroneous. The Board held that, where an organiza- 
tion has existed for ten years and has functioned in the 
way that the Committee has functioned, with a joint con- 
trol vested in management and men, the effects of the long 
practice cannot be eliminated and the employes rendered 
entirely free to act upon their own initiative without the 
complete disestablishment of the plan. On the record as 
made we cannot say this was error. 

“While the men are free to adopt any form of organiza- 
tion and representation whether purely local or connected 
with a national body, their purpose so to do may be ob- 
structed by the existence and recognition by the manage- 
ment of an old plan or organization the original structure 
or operation of which was not in accordanee with the pro- 
visions of the law. Sec. 10(c) was not intended to give 
the Board power of punishment or retribution for past 
wrongs or errors. Action under that section must be 
limited to the effectuation of the policies of the Act. One 
of these is that the employes shall be free to choose such 
form of organization as they wish.” 

The case was argued by Mr. Charles Fahy for the 
petitioner, and by Mr. H. H. Rumble for the respond- 
ent and by Mr. Frank A. Kearney for the Employees’ 
Representative Committee, Intervener. 


Taxation—Validity of a State Tax on Transfer in 
Contemplation of Death of Federal Reserve 
Notes Located in Another State 


A decedent while resident and domiciled in Oregon 
transferred, in contemplation of death, federal reserve notes 


to an Illinois trustee under an irrevocable trust reserving 
no interest or power to himself. Such transfer is subject 
to taxation by Oregon, even though the reserve notes were 
at all time physically in Illinois and not in Oregon, where 
it appears that the transfer was but a step in a series of 
transactions whereby the decendent undertook to convert 
certain of his intangibles into securities suitable for a trust 
for designated relatives, and did convey such securities in 
trust for such relatives. 
Pearson v. McGraw, 84 Adv. Op. 139; .... Sup. 
Ct. Rep. .... [No. 69, decided Dec. 4, 1939. | 
The opinions in this case deal with the validity of a 
tax by Oregon on the transfer of property by the re- 
spondents’ decedent. It was conceded that the trans- 
fer of the property in question was made in contem- 
plation of death. At the time of the decedent’s death 
his residence and domicile were in Oregon. Previously 
he had resided elsewhere and had placed various in- 
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tangibles in the possession of an Illinois trust company, 
which acted as his agent in dealing with the securities. 
This arrangement continued after decedent became 
domiciled in Oregon, and the securities were always 
present in Illinois and not in Oregon. August 8, 1935, 
some six months before the decedent’s death, he di- 
rected the trust company in Illinois to liquidate suffi- 
cient of his bonds to produce a cash fund of $450,000 
and to purchase therewith federal reserve notes of that 
face amount. Between August 8th and August 12, 
1935, the trust company did as directed. On August 
15th the decedent executed a trust agreement in Ore- 
gon designating the Illinois trust company as trustee. 
Under. the agreenient decedent transferred the federal 
reserve notes to the trustee. The trust was for the 
benefit of certain relatives, was irrevocable and reserved 
to the decedent no power or interest whatever. The 
trust company held the notes about five days and then 
purchased bonds and other personal property for the 
account of the trust. 

The Supreme Court of Oregon ruled that that State 
was prevented from imposing a tax on the gift by 
reason of the prohibition in the Fourteenth Amend- 
ment, since neither the securities nor the cash used to 
purchase the reserve notes, nor the notes themselves, 
were ever in Oregon, but were always in Illinois. 
Though the Oregon court recognized that intangibles 
could have been taxed by Oregon, the court held that 
the federal reserve notes were tangibles, relying on 
Blodgett v. Silberman, 277 U. S. I. The Supreme 
Court in an opinion by Mr. Justice Douglas reversed 
the judgment. 

In this opinion the view is taken that it is unneces- 
sary to determine whether the federal reserve notes 
were tangibles or intangibles, for the reason that the 
sale of the intangibles, the purchase of the reserve notes, 
and their transfer to the trust were interdependent 
steps necessary to carry out the decedent’s purpose of 
utilizing $450,000 to provide for members of his family. 
In explication of this view, Mr. Justice DouGLas says: 

“On the facts of this case we believe that the various 
steps in the series must be considered as constituting but 
one integrated and indivisible transaction—a transfer by 
decedent of intangibles in contemplation of death. And we 
reach this result though each step in the series was real 
and though none was camouflaged or concealed. For ba- 
sically the sale of intangibles, the acquisition of federal 
reserve notes, and their transfer under the agreement of 
August 15, 1935, were interdependent. . . . From decedent’s 
point of view, completion of the series of steps was neces- 
sary for consummation of his program to utilize $450,000 
of his estate to provide for certain designated members of 
his family. Any step short of the final transfer would not 
have done it. The mere sale of the intangibles and the 
acquisition of the federal reserve notes had no functional 
or business significance apart from the August 15, 1935 
transfer. That is emphasized here because they created no 
legal relations and gave rise to no vested rights interfering 
with decedent’s continuing power of disposition. Taken 
as isolated transactions, they have meaning and significance 
only in relation to the third step, a conclusion made es- 
pecially evident by the close sequence of events. Hence, 
it is no answer to say that because the first two steps were 
not irrevocable but could be recalled, the third step was 
not a necessary one in the series. For that is as imma- 
terial as is the revocability of any donor’s plan to make 
a gift in contemplation of death at any moment prior to 
its consummation. Admittedly decedent had such a pur- 
pose in the transfer of the notes. To hold that such pur- 
pose was not present on the sale of the intangibles would 
be to isolate one part of the total transaction and to give 
it significance and meaning utterly inconsistent with the 
fact that the intangibles were sold for the purpose of ac- 


quiring the notes which, in turn, were to be placed under 
an irrevocable trust. Therefore we need not consider the 
nature of federal reserve notes, for in that posture of the 
case their taxability as such and in isolation from the 
whole transaction is not in issue. 

“Hence to hold that there is a constitutional barrier to 
the tax sought to be imposed would be to make a fetish of 
form. It would make the principles of the decisions of this 
Court on the constitutional power to tax devoid of any 
reason or function apart from a ritual of tax avoidance... . 
Questions of due process are not to be treated ‘narrowly 
or pendantically, in slavery to forms or phrases.’ . . . 

“Accordingly, the transfer was taxable on the authority 
of Curry v. McCanless, 307 U. S. 357, and related cases. 
For constitutionally the property was ‘within the jurisdic- 
tion of the state’ of Oregon since that jurisdiction is de- 
pendent not on the physical location of the property in 
the state but on control over the owner.” 

Mr. Justice McReynops was of the opinion that 
the judgment should be affirmed. 

Mr. Justice Srone concurred in the reversal on 
the ground that nothing in the Federal Constitution 
prevents Oregon from taxing the federal reserve notes 
wherever located. He expressed the view, however, 
that the record did not present any question as to 
whether, in the circumstances, Oregon could, if so 
advised, constitutionally tax its citizen for his action 
taken for no other purpose than the evasion of its 
taxing statutes. The discussion of this question, he 
said, seems at most to be academic. He concluded his 
opinion as follows: 

“As I am of opinion that there is nothing in the Con- 
stitution to compel a state to treat federal reserve notes 
for tax purposes, as chattels were treated in Frick v. Penn- 
sylvania, 268 U. S. 473, and as no reason has been ad- 
vanced, even in Blodgett v. Silberman, 277 U. S. 1, 18, 
for a different view, cf. Baldwin v. Missouri, 281 U. S. 
586, 591, the judgment should, I think, be reversed upon 
that ground rather than upon a theory of permissible leg- 
islation, of which apparently Oregon’s tax laws do not 
avail.” 

Mr. Justice FRANKFURTER agreed with Mr. Jus- 
TICE STONE as to the power to Oregon to tax the fed- 
eral reserve notes, but was of the opinion further that 
the record sustained the ground taken by the majority 
of the Court. 

The case was argued by Mr. Willis S. Moore and 
Mr. Dean H. Dickinson for ¥:= petitioner, and by Mr. 
Fletcher Rockwood for respondent. 


Bankruptcy Act—Power of District Courts to Dis- 
allow Claims—Stockholder’s Claim Against 
Bankrupt Corporation. 

Courts of bankruptcy are vested with equitable powers 
necessary to the effective administration of estates in bank- 
ruptcy, and the allowance or disallowance and the priority 
or subordination of a creditor claim advanced by a domi- 
nant stockholder against a bankrupt corporation will be 
governed by equitable considerations. 

Where the dominant stockholder’s claim as a creditor 
fails to meet the test that it bear all the earmarks of arm’s 
length dealing, it will be disallowed or subordinated to the 
claims of other creditors as the equities-of the case may 
dictate. 

Pepper v. Litton, 84 Adv. Op. 160; ...Sup. Ct. 
Rep. .... [No. 39, decided Dec. 4, 1939.] 

This case involved a question as to the power of a 
bankruptcy court to disallow as a secured or as a gen- 
eral or unsecured claim a judgment obtained by the 
dominant and controlling stockholder on alleged salary 
claims. The somewhat complicated facts are set forth 
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in detail in the opinion which was delivered by Mr. 
Justice Dovuctas, but it is sufficient here to say that 
on the evidence and findings it was concluded that the 
respondent had fraudulently manipulated two one-man 
corporations under his control so as to remove import- 
ant assets from one of them which became bankrupt. 
Respondent then undertook to prove as a creditor 
against the bankrupt corporation. 

After statement of the facts the Court proceeds to 
discuss the broad equitable powers vested in the courts 
of bankruptcy, particularly the controlling principles 
which govern the allowance of claims in bankruptcy in 
favor of alleged creditors who were, in fact, in control 
of the debtor corporation. In this connection, Mr. 
Justice DoucGtas observes that even if it be assumed 
that the underlying salary claim on which Litton’s 
judgment was based was not fictitious, but actually 
existed, nevertheless the District Court properly disal- 
lowed or subordinated it. 

The equitable powers vested in the courts of bank- 
ruptcy are described generally in the opinion, as 
follows: 

“Courts of bankruptcy are constituted by §§1 and 2 of 
the bankruptcy act (30 Stat. 544) and by the latter section 
are invested ‘with such jurisdiction at law and in equity 
as will enable them to exercise original jurisdicion in 
bankruptcy proceedings.’ Consequently this Court has held 
that for many purposes ‘courts of bankruptcy are essentially 
courts of equity, and their proceedings inherently proceed- 
ings in equity’. . . . By virtue of §2 a bankruptcy court 
is a court of equity at least in the sense that in the exercise 
of the jurisdiction conferred upon it by the act, it applies 
the principles and rules of equity jurisprudence. 
Among the granted powers are the allowance and disal- 
low2nce of claims; the collection and distribution of the 
estates of bankrupts and the determination of controversies 
in relation thereto; the rejection in whole or in part ‘ac- 
cording to the equities of the case’ of claims previously 
allowed; and the entering of such judgments ‘as may be 
necessary for the enforcement of the provisions’ of the act. 
In such respects the jurisdiction of the bankruptcy court 
is exclusive of all other courts... . 

“The bankruptcy courts have exercised these equitable 
powers in passing on a wide range of problems arising 
out of the administration of bankrupt estates. They have 
been invoked to the end that fraud will not prevail, that 
substance will not give way to form, that technical con- 
siderations will not prevent substantial justice from being 
done. By reason of the express provisions of § 2 these 
equitable powers are to be exercised on the allowance of 
claims, a conclusion which is fortified by §57(k). For 
certainly if, as provided in the latter section, a claim which 
has been allowed may be later ‘rejected in whole or in 
part, according to the equities of the case,’ disallowance 
or subordination in light of equitable considerations may 
originally be made.” 

Reference is then made to specific cases of the exer- 
cise of equitable powers. Finally is discussed the equi- 
table power to pass on a claim presented by an officer, 
director or stockholder in the bankruptcy proceedings 
of his corporation. In this connection the Court warns 
that such a claim is not necessarily entitled to pari 
passu treatment with the claims of other creditors, but 
that the allowance of the claim is governed by equi- 
table principles. Attention -is called to the fiduciary 
position of directors and dominant stockholders and 
the rule that their dealings with the corporation are 
subject to rigorous scrutiny and that the test of their 
propriety is whether, under all the circumstances, the 
transactions carry all the earmarks of an arm’s length 
bargaining. In exposition of these rules in their appli- 
cation to the instant case, Mr. Justice DovucLas says: 
“As we have said, the bankruptcy court in passing on 


allowance of claims sits as a court of equity. Hence these 
rules governing the fiduciary responsibilities of directors 
and stockholders come into play on allowance of their 
claims in bankruptcy. In the exercise of its equitable juris- 
diction the bankruptcy court has the power to sift the cir- 
cumstances surrounding any claim to see that injustice 
or unfairness is not done in administration of the bankrupt 
estate. And its duty so to do is especially clear when the 
claim seeking allowance accrues to the benefit of an officer, 
director, or stockholder. That is clearly the power and 
duty of the bankruptcy courts under the reorganization 
sections. In Taylor v. Standard Gas & Electric Co., 306 
U.S. 307, this Court held that the claim of Standard 
against its subsidiary (admittedly a claim due and owing) 
should be allowed to participate in the reorganization plan 
of the subsidiary only in subordination to the preferred 
stock of the subsidiary. This was based on the equities of 
the case—the history of spoliation, mismanagement, and 
faithless stewardship of the affairs of the subsidiary by 
Standard to the detriment of the public investors. Similar 
results have properly been reached in ordinary bankruptcy 
proceedings. Thus, salary claims of officers, directors, and 
stockholders in the bankruptcy of ‘one-man’ or family cor- 
porations have been disallowed or subordinated where the 
courts iiave been satisfied that allowance of the claims 
would not be fair or equitable to other creditors. And 
that result may be reached even though the salary claim 
has been reduced to judgment. It is reached where the 
claim asserted is void or voidable because the vote of the 
interested director or stockholder helped bring it into being 
or where the history of the corporation shows dominancy 
and exploitation on the part of the claimant. It is also 
reached where on the facts the bankrupt has been used 
merely as a corporate pocket of the dominant stockholder, 
who, with disregard of the substance or form of corporate 
management, has treated its affairs as his own. And so- 
called loans or advances by the dominant or controlling 
stockholder will be subordinated to claims of other cred- 
itors and thus treated in effect as capital contributions by 
the stockholder not only in the foregoing types of situ- 
ations but also where the paid-in capital is purely nominal, 
the capital necessary for the scope and magnitude of the 
operations of the company being furnished by the stock- 
holder as a loan. 

“Though disallowance of such claims will be ordered 
where they are fictitious or a sham, these cases do not 
turn on the existence or non-existence of the debt. Rather 
they involve simply the question of order of payment. At 
times equity has ordered disallowance or subordination by 
disregarding the corporate entity. That is to say, it has 
treated the debtor-corporation simply as a part of the 
stockholder’s own enterprise, consistently with the course 
of conduct of the stockholder. But in that situation as 
well as in the others to which we have referred, a sufficient 
consideration may be simply the violation of rules of fair 
play and good conscience by the claimant; a breach of the 
fiduciary standards of conduct which he owes the corpora- 
tion, its stockholders and creditors. He who is in such a 
fiduciary position cannot serve himself first and his cestuis 
second. He cannot manipulate the affairs of his corpora- 
tion to their detriment and in disregard of the standards of 
common decency and honesty. He cannot by the interven- 
tion of a corporate entity violate the ancient precept against 
serving two masters. He cannot by the use of the cor- 
porate device avail himself of privileges normally permitted 
outsiders in a race of creditors. He cannot utilize his in- 
side information and his strategic position for his own pre- 
ferment. He cannot violate rules of fair play by doing in- 
directly through the corporation what he could not do 
directly. He cannot use his power for his personal ad- 
vantage and to the detriment of the stockholders and cred- 
itors no matter how absolute in terms that power may be 
and no matter how meticulous he is to satisfy technical 
requirements. For that power is at all times subject to the 
equitable limitation that it may not be exercised for the 
aggrandisement, preference, or advantage of the fiduciary 
to the exclusion or detriment of the cestuis. Where there 
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is a violation of those principles, equity will undo the 
wrong or intervene to prevent its consummation.” 

In the light of this discussion, the Court expressed 
the opinion that Litton’s dealings in allowing his 
salary claims to lie dormant for years until his com- 
pany got into financial difficulty and his action there- 
after were alone enough to warrant the disallowance 
of the claim. But, in addition to this feature, the Court 
emphasizes the finding of the District Court of the ex- 
istence of “a planned and fraudulent scheme.” 

The case was argued by Mr. M. M. Heuser for the 
petitioner, and by Mr. Henry Roberts for the respond- 
ent. 


Procedure—Defense of Res Judicata in Federal 
Court Predicated on Decision of State Court 

Where the supreme court of a state has sustained an 
order of the state corporation commission ordering a reduc- 
tion in the rate on gas charged by a public utility, the 
federal courts are bound thereby and the defense of res 
judicata predicated thereon is valid in the federal courts. 
This doctrine prevails even though when the decision was 
made it was unsettled under the state decisions whether 
or not the decision on the order was legislative in char- 
acter and hence not subject to appeal to the United States 
Supreme Court, when later decisions of the state supreme 
court authoritatively declare that review of such a rate is 
judicial in character, and hence is subject to further appeal 
on a constitutional question. 


Oklahoma Packing Co. et al. v. Oklahoma Gas & 

Electric Co. et al., 84 Adv. Op. 194; ...Sup. Ct. Rep. 
[No. 19, decided Dec. 4, 1939.] 

This case concerns questions of procedure as to relief 
against an order of the Oklahoma Corporation Commis- 
sion. Wilson & Co., predecessors of Oklahoma Pack- 
ing Company, bought gas from the respondent, 
Oklahoma Gas & Electric Co., but was required to pay 
a higher industrial rate for gas than that charged by 
Oklahoma Natural Gas Co. The state corporation 
commission ordered a reduction in the rate. Gas & 
Electric thereupon appealed to the Oklahoma Supreme 
Court from the rate order. The reduction was stayed 
pending the appeal ; but to protect Wilson & Co., Gas & 
Electric gave a supersedeas bond. Gas & Electric lost 
the appeal and Wilson & Co. sued in a state court upon 
the bond. To enjoin prosecution by Wilson & Co. of 
the action in the state court on the bond, Gas & Elec- 
tric instituted proceedings for an injunction in a federal 
court in Oklahoma. The federal court granted the 
relief sought, and its judgment was affirmed by the 
Circuit Court of Appeals. On certiorari, the judgment 
was reversed by the Supreme Court. Mr. JUSTICE 
FRANKFURTER delivered the opinion of the majority of 
the Court. 

The first question considered in the opinion was 
whether Wilson & Co., which is a Delaware corporation, 
could be sued in the federal court in Oklahoma. In 
dealing with this, it is observed that Wilson & Co. in 
conformity to Oklahoma laws had designated an agent 
for service of process “in any action in the State of 
Oklahoma.” Both of the lower courts had found this 
to be, in effect, a consent by Wilson & Co. to be sued 
in courts of Oklahoma on causes of action arising in 
that State. On the authority of Nierbo Co. v. Bethle- 
hem Shipbuilding Corp., decided November 22, 1939, 
the federal district court is held to be a court of Okla- 
homa within the meaning of the consent and the conclu- 
sion is reached that Wilson & Co. was properly sued 
in the federal court in Oklahoma. 

The opinion then considers two further questions: 


(1) whether petitioners’ plea of res judicata should have 
been sustained; and (2) whether § 265 of the Judicial 
Code was a bar to the suit. 

The defense of res judicata was based upon a ruling 
of the Supreme Court of Oklahoma in 1930 that the 
rate order was valid. The bill under review filed in 
1932 was based upon the theory that the state court’s 
review in 1930 was “legislative rather than judicial” in 
character, and that, consequently, the remedy of judicial 
review was still available in the federal court. After 
the bill in the instant case was filed, but before the in- 
junction was allowed, the Oklahoma court ruled in an- 
other case similar to this one that its decision was a 
judicial review. Mr. Justice FRANKFuRTER takes the 
view that in the circumstances the petitioners’ plea of 
res judicata should have been sustained. In exposition 
of the reasons for this conclusion, he says: 


“In view of the authoritative construction thus placed by 
the highest court of Oklahoma on what it had done in 
1930, the respondents had in fact been accorded by the 
Oklahoma Supreme Court judicial review of precisely the 
same legal issues which it sought to re-litigate in this suit. 
And by its decree in this suit the District Court made an 
adjudication in direct conflict with that made by the Okla- 
homa Court seven years earlier. 

“This, it is suggested, is to confound the fog, in which 
the scope of review of the Oklahoma Supreme Court was 
shrouded in 1930, with the clarity of adjudication made 
explicit by the Ginners case in 1935. But for centuries 
our law has been operating on such notions of relation 
and in situations far more drastic and trying to individual 
litigants than this case presents. . . . It is part of the 
price paid for the overriding benefits of a system of justice 
based on more or less general principles as against ad hoc 
determinations. For, in holding that its review of the 
order of the Corporation Commission was a judicial de- 
termination and therefore an adjudication of the issues 
sought to be re-litigated here, the Oklahoma Supreme 
Court did not profess to make new law or to change the 
old. Even if it had, and had retrospectively given judicial 
significance to its action in 146 Okla. 272, res judicata 
would still come into play and the only basis for relief 
could be an appeal to stare decisis. But the discouraging 
history of such a juristic sport as was the doctrine in 
Gelpcke v. Dubuque, 1 Wall. 175, admonishes us to adhere 
to a state court’s declaration of its own law even though 
it has had a checkered unfolding. See Mr. Justice Holmes, 
dissenting, in Muhlker v. Harlem Railroad Co., 197 U.S. 
544, 574, But here we are not presented with the recondite 
difficulties of a situation comparable to Gelpcke v. Du- 
buque. The state court, as we have already indicated, did 
not go back on its past; it merely clarified what it had 
previously done. .. . 

“Whether a state court decision serves to foreclose fu- 
ture litigation in the federal courts of course depends on 
the applicability of the state law of res judicata to the par- 
ticular decision. . . . In the absence of any peculiar local 
doctrine the generally accepted principles of res judicata 
will be assumed to govern. Nor will a particular decision 
be deemed excepted from the scope of res judicata unless 
the state court has explicitly so indicated. We have not 
learned of any Oklahoma departure from the general no- 
tions of res judicata. Nor has the Oklahoma Supreme 
Court, with full opportunity for reviewing the course of 
litigation arising out of the particular order, indicated that 
its decision of 1930 (146 Okla. 272), recognized by it as 
a judicial adjudication, is not to have one of the most im- 
portant incidents of a judicial adjudication—finality for 
purposes of re-litigation.” 

The opinion then deals with the effect of judgment 
of the Supreme Court of Oklahoma in 178 Okla. 604, 
where the State Supreme Court stayed action in the 
state courts to await the disposition of the issue in the 
federal court. This Mr. Justice FRANKFURTER char- 
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acterizes as a generous application of the doctrine 
of comity between state and federal courts, and takes 
the position that one of the very issues to be decided 
in the federal court pending the stay was whether 
the 1930 decision of the Oklahoma Supreme Court was 
a judicial adjudication. In this connection he observes 
that in its 1936 decision that court did not say, although 
it could have said, that its review of this very order 
was not judicial ; on the contrary, it said it was judicial. 
It is concluded, therefore, that the earlier judicial 
determination by the state court had the characteristic 
finality which is the essence of the doctrine of res 
judicata. 

In conclusion, the majority of the Court found that 
even if the order of 1930 could have been re-litigated 
at all, the further litigation should have been in the 
Oklahoma courts, since under §265 of the Judicial 
Code the Federal District Court was without jurisdic- 
tion to stay proceedings in the state courts. 

Mr. Cuier Justice Hucues delivered a concurring 
opinion in which Mr. Justice McReynowps and Mr. 
Justice Roperts joined. The concurring opinion pro- 
ceeds upon the ground that the reversal of the 
judgment was proper because Wilson & Co., a Dela- 
ware corporation, was not amenable to suit in the 
federal district court of Oklahoma. In support of this 
view, the dissenting opinion in Neirbo Co. v. Bethlehem 
Shipbuilding Corp. is cited. 

Mr. Curer Justice HuGues expressed the view, 
however, that if the Delaware corporation was amen- 
able to process, he was unable to agree that the com- 
plainants should be denied relief because of the de 
tense of res judicata. This view is based upon the 
theory that under the then state of the Oklahoma de- 
cisions the review in the state court in 1930 was legis- 
lative in character and hence not open to appeal to 
the United States Supreme Court. In elaboration of 
this point, Mr. Carer Justice HUGHES says: 

“The contention of the complainants before the state 
court was that the Commission’s order violated their rights 
under the Federal Constitution. 146 Okla. 272, 281, 288. 
But in the view, as then held, that the action of the state 
court was legislative in character, no appeal lay to this 
Court from the state court’s determination of the federal 
question. . . . Accordingly, the complainants brought this 
suit in the Federal Court to enjoin the enforcement of the 
Commission’s order. 

“It was not until several years later (in 1935) that the 
Oklahoma Supreme Court decided, in a suit between other 
parties, that its action in reviewing such an order of the 
Commission was judicial and not legislative in character. 
Oklahoma Cotton Ginners Association v. State, 174 Okla. 
243. The manifest injustice of holding that complainants 
are bound by the state court’s ruling in 1930 as a judicial 
determination, when at that time under the state court's 
construction of the state constitution the complainants were 
not at liberty to treat the ruling as a judicial determina- 
tion and to obtain a review of the federal question by this 
Court upon that ground, is not met, as it seems to me, by 
invoking the general doctrine of res judicata. 

“Whether the judgment of a state court is res judicata 
is a question of state law. The federal courts are not 
bound to give such domestic judgments any greater force 
than that awarded them by the courts of the State where 
rendered. .. . I think that we are not at liberty to assume 
that the Oklahoma court would so far depart from the 
plain requirements of justice as to preclude in these cir- 
cumstances a review of the federal question in a court of 
competent jurisdiction. The state court has not spoken to 
that effect and what the state court has said I think clearly 
imports the contrary. 

“This appears from its decision in Oklahoma Gas & Elec- 
tric Co. v. Wilson & Co., 178 Okla. 604. That was an 





action in the state court on the supersedeas bond given on 
the appeal to the Supreme Court from the Commission’s 
order in question, and Wilson & Co., the plaintiff, had 
judgment. The Supreme Court reversed that judgment 
and directed a stay pending the determination in this very 
suit in the federal court of the validity of the Commission’s 
order. The Supreme Court expressly referred to its de- 
cision, in 1935, in Oklahoma Cotton Ginners Association 
v. State, supra, that its action in reviewing orders of the 
Commission affecting rates of public utilities constituted 
a judicial determination of the questions involved. But 
instead of holding that the ruling in 1930, upon the order 
now under review, constituted a final adjudication of the 
validity of that order, the Supreme Court held that the 
question of validity was an open one for determination by 
the federal court in the present suit. After saying that in 
view of the uncertainty with respect to the ‘right to a 
judicial remedy in the state courts,’ the federal court had 
acquired jurisdicion of this suit, the state court concluded 
as follows: 

‘That remedy was available to them as the only cer- 
tain method of obtaining a judicial determination of the 
validity of the commission’s order. The suit was a di- 
rect attack upon such order, and until its validity was 
established in that suit, the state court was without 
jurisdiction to proceed with an action based upon such 
order. This for the reason that where direct attack in 
equity is made upon the order of the commission, the 
defendants’ liability on such order is not finally deter- 
mined judicially until final determination of the equitable 
action.’ 

“If under the state law as thus declared in Oklahoma 
upon consideration of the particular circumstances of this 
case, liability on the Commission’s order is not finally de- 
termined judicially until the determination of that ques- 
tion in this equity suit, I am at a loss to understand how 
the action of the state court on the 1930 appeal can be 
regarded as res judicata and thus a bar to that determina- 
tion.” 

The case was argued by Mr. Paul Ware for the 
petitioner, and by Mr. I. J. Underwood and Mr. 
Streeter B. Flynn for the respondent. 


Interstate Commerce Act—Applicability Thereof to 
Loading and Unloading of Livestock 

Under the provisions of the Interstate Commerce Act the 
Interstate Commerce Commission has regulatory power 
over a company which owns terminal facilities for and per- 
forms the services of loading and unloading livestock in 
interstate commerce as agent for the line-haul carriers, 
notwithstanding that such company has divested itself of 
all other carrier functions. 

The status of a carrier performing transportation service 
depends on the character of the service, and a carrier per- 
forming a public service does not cease to be a common 
carrier merely because in the performance of its service 
to the public it acts as agent for another carrier. 

The Packers and Stockyard Act cf 1921, conferring cer- 
tain regulatory powers on the Secretary of Agriculture, 
reserved to the Interstate Commerce Commission the pow- 
ers then vested in it. 

Union Stock Yard & Transit Co. vy. United States, 
84 Adv. Op. 188; .... Sup. Ct. Rep. [ No. 40, 
decided Dec. 4, 1939. | 

The main question raised in this case was whether 
the appellant is a common carrier subject to the Inter- 
state Commerce Act, in the performance of loading 
and unloading livestock at stockyards in Chicago. The 
case came before the Supreme Court on direct appeal 
from a specially constituted district court of three 
judges. That court had sustained an order of the In- 
terstate Commerce Commission cancelling a supple- 
mental tariff whereby the appellant had attempted to 
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cancel its rate schedule, previously on file with the Com- 
mission. 

The appellant assailed the order on the ground that 
in performing its scheduled services it is not within the 
jurisdiction of the Commission. 

It appears that appellant was organized in 1865 with 
authority to build and operate a railroad and stockyard, 
and with power of eminent domain. Several changes 
occurred during the years in the method and form of 
its operation. Finally, by lease and sub-lease, the ap- 
pellant abandoned all its transportation service save 
only the loading OI unloading of livestock as specified 
in its tariff. It owns facilities which are the necessary 
and only means of loading and unloading at its yard 
livestock shipped interstate by rail. For this it charges 
the rail carrier certain scheduled rates. Loading and 
unloading are included in the transportation service 
rendered by the railroads to shippers, the charge to 
shippers being covered by line haul tariffs. 

The appellant contended that, having divested itself 
of all control and participation in the operation of its 
railroad, it is no longer within the Commission’s juris- 
diction over “common carriers by railroad,” conferred 
by the Interstate Commerce Act; but that it is subject 
to regulation by the Secretary of Agriculture under the 
Packers and Stockyards Act of 1921. 

In an opinion by Mr. Justice Stone, the Supreme 
Court affirmed the decree of the District Court, and 
thus sustained the order of the Commission. The pro- 
visions of the Packers and Stockyards Act are first 
cited, and it is recognized that that Act does confer on 
the Secretary of Agriculture power to regulate the rates 
for stockvard services, including the receiving, feeding, 
watering, holding, delivery or handling of livestock in 
commerce. It is noted, however, that loading and un- 
loading are not specifically mentioned in the definition 
of stockyard services. But the more important pro- 
vision in the Packers and Stockyards Act is that which 
expressly reserves to the Interstate Commerce Com- 
mission its then existing powers, and withholds from 
the Secretary powers concurrent with those of the 
Commission. This required an examination of the 
relevant provisions of the Interstate Commerce Act. 

That Act provides, among other things, that the 
Act “shall apply to common carriers engaged in (a) the 
transportation of passengers or property wholly by 
railroad.” Sec. 1 (1) and Sec. 1 (3) defines the term 
“railroad” to include . all the road in use by any 
common carrier operating a railroad . . . all switches, 
spurs, tracks, terminals and terminal facilities of every 
kind used or necessary in the transportation . . . of 
, persons or property including all freight 
depots, yards or grounds used or necessary in the 
transportation or delivery of any such property,” the 
term “transportation” as including “locomotives, cars, 

. and all instrumentalities and facilities of shipment 
or carriage irrespective of ownership, or of any contract, 
expressed or implied, for the use thereof, and all serv- 
ices in connection with the receipt, delivery, elevation 
and transfer in transit . . . and all handling of property 
transported.” Section 15 (5) adds: “Transportation 
wholly by railroad of ordinary livestock in carload lots 
destined to or received at public stockyards shall in- 
clude all necessary service or unloading and reloading 
enroute, delivery at public stockvards of inbound ship- 
ments into suitable pens and receipt and loading at such 
yards of outbound shipments without extra charge 
therefor to the shipper, consignee or owner... ” 

The Court calls attention to the fact that without 
the statutory provisions it had heen established that the 
transportation of livestock begins with its delivery to 


the carrier for loading into cars and ends only after 
unloading for delivery or tender to the consignee at the 
place of destination. Consequently the appellant was 
found to be a “carrier” engaged in a transportation 
service and to be providing terminal facilities. Also, 
it is concluded that it is a “carrier” engaged in the 
transportation of property wholly by railroad, within 
the intent of the statute. 

It is conceded that the statute does not say when a 
railroad carrier is deemed to be a “common carrier.” 
But its status as such is not precluded merely because 
it performs transportation services “as agent” for a 
line-haul carrier. Its status as a common carrier is 
dependent rather on the character of its service. In 
this connection Mr. Justice STONE says: 

“The statute, it is true, does not purport to say when 
one who is a railroad carrier because engaged in furnish- 
ing railroad terminal facilities and services, is to be deemed 
a ‘common carrier.’ But that question was put at rest in 
United States v. Brooklyn Eastern District Terminal, 249 
U.S, 296. There a local terminal company rendering ter- 
minal services as the agent of numerous rail carriers, was 
held to be engaged in a public or common calling, and 
hence to be a common carrier within the meaning of the 
Hours of Service Act, 34 Stat. 1415, which is applicable 
to any common carrier by railroad engaged in interstate 
commerce. 

“Tt is not important, as appellant seems to think, that, 
as an incident to the service it renders to shippers and to 
the line-haul carriers, it acts as agent of the latter. The 
character of the service, in its relation to the public, deter- 
mines whether the calling is a public one, and a common 
carrier does not cease to be such merely because in ren- 
dering service to the public it acts as the agent of an- 
other. . . . Connecting common carriers frequently act 
in that capacity for each other without losing their status 
as such. 

“Nor is it of weight that the terminal service includes 
no rail-haul. or that operation and control of the 
terminal facilities are wholly separate from those of any 
railroad. . . . It is enough that the loading and unloading 
are rail transportation services performed at a railroad 
terminal as a common or public calling by one who, in 
rendering it, engages in the transportation of property by 
railroad within the meaning of the Act.” 

The case was argued by Mr. Frederick H. Wood for 
the appellant, by Mr. Daniel W. Knowlton for the 
U. S. and Interstate Commerce Commission, by Mr. 
Lee J. Quasey for National Live Stock Marketing 
Assn., by Mr. Douglas F. Smith for the Railroad Com 


panies. 


Interstate Commerce Act—Approval of Railroad 
Lease—Conditions Proper in the Public Interest 
Under Sec. 5 (4) (b) of the Interstate Commerce Act the 

Interstate Commerce Commission is empowered to approve 

and authorize the leases of a railroad subject to the Act, and 

to attach to its approval and authorization of a lease such 
conditions as will promote the public interest. A condition 
to such a lease providing that employees dismissed or 
transferred as a consequence thereof shall be compensated 
for a period of five years after the lease is a proper condi- 
tion to impose in the public interest. 

United States v. Lowden, 84 Adv. Op. 200; .... 

Sup. Ct. Rep. .... [No. 343, decided Dec. 4, 1939. | 
Here a question was raised as to whether the Inter- 

state Commerce Commission in approving the lease of 

one railroad to another, under Sec. 5(4)(b) of the 

Interstate Commerce Act, has authority to impose as 

a condition to its approval that certain employees of 

the lessor company shall receive partial compensation 
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for such losses as they may suffer by reason of their 
transfer or discharge as a result of the lease. 

The appellees are trustees of the Chicago, Rock 
Island & Gulf Railway Company and of the Chicago, 
Rock Island & Pacific Railway Company, both of 
which are being reorganized under §77 of the Bank- 
ruptcy Act. The trustees applied to the Commission 
under Sec. 5(4)(b) for authority to lease the railroad 
of the Gulf Company at a certain rental. The Com- 
mission approved the lease upon a showing that an 
annual saving of $100,000 would be realized without 
adversely affecting the public so far as service, routes, 
or rates were concerned. The purpose of the pro- 
posed lease was to combine the operation of the two 
roads in order to effect savings in operating costs 
through the elimination of the Texas accounting offices 
of the Gulf Company. The contemplated savings were 
to result from the dismissal of 49 of the Gulf Com- 
pany’s accounting employees and the transfer of 20 
others to the Chicago offices of the Pacific Company. 

In approving the lease, the Commission imposed con- 
ditions to the effect that for a period not exceeding 5 
years each retained employee should be compensated 
for any reduction in salary so long as he is unable 
under the seniority regulations to obtain a position 
with compensation equal to that which he was getting 
at the date of the lease; that dismissed employees 
unable to obtain equivalent employment should receive 
compensation for specified periods depending upon 
length of service, and that the transferred employees 
should be paid traveling and moving expenses, includ- 
ing loss from forced sale of their homes. Compliance 
with the conditions was found to involve an expense of 
about $290,000 spread over a 5-year period, during 
which time the savings resultant from the lease would 
approximate $500,000. It was further found that the 
lease would be in harmony with and in furtherance of 
the Commission’s plan for consolidation of railroads 
and would promote the public interest. 

The appellees sued to enjoin the enforcement of the 
conditions attached to the Commission’s order. A 
specially constituted court of three judges sustained the 
contentions of the appellees and a direct appeal was 
taken to the Supreme Court. There the decree was 
reversed in an opinion by Mr. Justice STONE. 

The opinion points out that under the statutory 
provision the Commission may approve such a lease 
upon finding that it will promote the public interest, 
and the opinion is devoted largely to a discussion of 
the question whether the conditions imposed here were 
“to promote the public interest” within the statutory 
meaning of that phrase. In dealing with the subject, 
the Court observes that the phrase does not refer 
generally to matters of public concern but is relevant 
to the public interest in the maintenance of an adequate 
and efficient transportation system. In concluding that 
the conditions come within the scope of those permissi- 
ble as in furtherance of the public interest, the Court 
emphasizes that it is not possible to say that the im- 
position of the conditions here would not facilitate 
the national policy of railroad consolidation, or would 
not tend to prevent the interruption of interstate com- 
merce growing out of labor grievances, or that it would 
not promote the efficiency of service which experience 
teaches is advanced by just and reasonable treatment 
of men in the service. 

Stressing the congressional purpose of furthering 
railroad consolidations in the public interest, the Court 
says: 

“The proposed lease in its relation to the transfer or 


dismissal of employees and to an adequate and efficient 
transportation system, is not to be viewed as an isolated 
transaction or apart from the Commission’s plan for con- 
solidation of the railroads. As a result of the enactment 
of the Transportation Act in 1920, consolidation of the 
railroads of the country, in the interest of economy and 
efficiency, became an established national policy, and the 
effective consolidation of the railroads in conformity to the 
provisions of the Act and to the plan of consolidation 
which the Commission was directed to prepare became a 
matter of public interest. The policy of consolidation is so 
intimately related to the maintenance of an adequate and 
efficient rail transportation system that the ‘public inter- 
est’ in the one cannot be dissociated from that in the other. 
Hence, in considering whether the public interest under 
§ 5(4)(b) will be promoted by the conditions of an order 
authorizing a consolidation or lease, the Commission is 
free to consider their effect upon the national policy of 
consolidation as well as their more immediate effect on the 
adequacy and efficiency of the transportation system. 

“Obedient to the mandate of § 5(2) of the Act the Com- 
mission has prepared and published a plan under which 
it is proposed that the railroads of the country be consoli- 
dated into a limited number of large systems. ... By §5 
of the Act the ban on consolidation of railway carriers 
was removed, and acting under it the Commission has 
granted authority for numerous consolidations and leases 
in furtherance of the plan. In the preparation and execu- 
tion of the plan it speedily became apparent that the great 
savings which would result from consolidation could not 
be effected without profoundly affecting the private inter- 
ests of those immediately concerned ‘in the maintenance 
of the existing nationwide railway system, the railroad se- 
curity holders and employees. The security holders are 
usually, though not always, favorably affected by economies 
resulting from consolidation. But the Commission has 
estimated in its report on unification of the railroads that 
75% of the savings will be at the expense of railroad 
labor. Not only must unification result in wholesale dis- 
missals and extensive transfers, involving expense to trans- 
ferred employees, but in the loss of seniority rights which, 
by common practice of the railroads are restricted in their 
operation to those members of groups who are employed 
at specified points or divisions. It is thus apparent that the 
steps involved in carrying out the Congressional policy 
of railroad consolidation in such manner as to secure the 
desired economy and efficiency will unavoidably subject 
railroad labor relations to serious stress and its harsh con- 
sequences may so seriously affect employee morale as to 
require their mitigation both in the interest of the success- 
ful prosecution of the Congressional policy of consolidation 
and of the efficient operation of the industry itself, both 
of which are of public concern within the meaning of the 
statute.” 

In support of the view adopted by the Court, Mr. 
Justice STONE cites the report of the Committee of 
Six, of whom three were railroad executives, to the 
President recommending the protection of employees’ 
interest in consolidations, the prior expressions on the 
subject by the Commission, the view of the Federal 
Co-ordinator of Railroads, the history of legislation 
on cognate subjects, as well as the adoption of two in- 
dependent bills by the House and Senate providing 
for the protection of employees in cases involving con- 
solidations or leases of railroads. 

The Court dismissed with a brief comment content- 
tions that the statute as here construed was uncon- 
stitutional because not within the power of Congress 
to regulate interstate commerce and because it vio- 
lated the Fifth Amendment. 

The case was argued by Mr. James C. Wilson for 
the appellants, and by Mr. W. F. Peter for the ap- 
pellees. 
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Summaries 


Bankruptcy—Debtor Farmer—Procedure Under 
§ 75 of the Bankruptcy Act 

John Hancock Mutual Life Insurance Co. v. Bartels, 
84 Adv. Op. 154. (No. 33, decided Dec. 4, 1939.) 

Certiorari was granted in this case to review the 
action of a district court in dismissing the petition of a 
debtor farmer filed under Section 75 of the bankruptcy 
Act, on the ground that the debtor was not entitled to 
be adjudicated a bankrupt under subsection (s) of that 
Section since he had not presented any proposal which 
could be construed as a good faith offer for an exten- 
sion or composition of his debts, and there was no 
reasonable probability of the debtor’s financial rehabili- 
tation. 

The opinion of the Court by Mr. Cuier Justice 
HuGues holds that the district judge had failed to 
follow the mandate of the statute and that the pro- 
ceeding should be reinstated. It finds that the debtor 
had properly filed his petition under subsection (c) of 
Section 75 of the Act asking an opportunity to effect 
a composition or extension; that the preliminary hear- 
ings before the conciliation commissioner at which the 
debtor had appeared and had been examined, but was 
unable to obtain the acceptance of the plan he offered 
by a majority in number and amount of all affected 
creditors, justified him in seeking an adjudication of 
bankruptcy under subsection (s); that subsection (s) 
does not permit dismissal of the petition because of 
absence of reasonable probability of financial rehabili- 
tation and that no imputation of the debtor’s lack of 
good faith is warranted because an extension or com- 
position can not be agreed upon. 

Reviewing the procedure prescribed by subsection 
(s), the opinion concludes that it protects all interests 
and at the same time provides an orderly procedure 
for giving relief that may properly be afforded. The 
debtor in this case was entitled to be adjudged a bank- 
rupt and have his proceeding for relief entertained and 
his property dealt with in accordance with that pro- 
cedure. 

The case was argued on November 9th by Mr. L. 
M. Hickett for the petitioner and by Mr. T. E. 
Mosheim, Mr. Elmer McClain, and Mr. William 
Lemke for respondent. 


Eminent Domain—Mississippi Flood Control Act 
of 1928—What Constitutes Taking 

U. S. v. Sponenbarger et al. 84 Adv. Op. 173, — Sup. 
Ct. Rep. —. (No. 72, decided December 4, 1939.) 

Certiorari was granted in this case to determine 
“hether property in the path of a diversion channel 
contemplated by the army engineer’s plan underlying 
the Mississippi Flood Control Act of 1928 which had 
also always been a natural floodway for waters from 
the Mississippi, but which was abandoned as a diver- 
sion channel under the Act before any work had been 
done on it, had been “taken” by the government within 
the meaning of the constitutional prohibition against 
taking property without compensation, and whether, 
under the Act, the owner had a statutory right of 
recovery. 

The Court’s opinion by Mr. Justice BLack con- 
cludes that, since the program of improvement under 
the 1928 Act has not increased the danger of floods to 
which the land has always been subject, but rather has 
benefited that land by reducing the flood menace gen- 
erally and to this land in particular, there was no taking 
within the meaning of the Fifth Amendment. 


The opinion also rejects the contention that the land 
was taken when the 1928 Act went into effect and work 
began on its program, since the floodway in which the 
land was located was at that time a part of the plan and 
a servitude was thus imposed upon it. As to this, the 
Court finds that the Act did not sweep into the statute 
every suggestion contained in the program recom- 
mended by the army engineers upon which it was 
based, but left to the discretion of the administrators 
the possibility of changing details as trial and error 
might demand; that, in any event, the congressional 
proceedings show that since the original act became 
effective, the abandonment of the floodway in which the 
land in question was located had been approved by 
Congress and thus the government is not required to 
pay for it. Other arguments advanced in behalf of the 
owner that her “right of self defense” against floods 
had been taken away by the Act and that the language 
of the Act itself grants a statutory right to recovery are 
also rejected in the opinion. 

The case was argued on November 7th and 8th, 1939, 
by Mr. Warner W. Gardner for petitioner and by Mr. 
Lamar Williamson for respondents. 


Eminent Domain—Mississippi Flood Control Act 
—Running of Interest 

Danforth v. U. S., 84 Adv. Op. 209, 60 Sup. Ct. Rep. 
113. (No. 309, decided Dec. 4, 1939.) 

Certiorari was granted here to decide whether an 
offer by the Secretary of War of a fixed amount of 
money for property rights in one’ of the floodways con- 
templated under the Mississippi Flood Control Act of 
1928, as the amount to be awarded in contemplated 
condemnation proceedings, may be withdrawn after 
acceptance by the owner, so that in the condemnation 
proceedings instituted under the Act an award of less 
than the amount offered can be made; and to determine 
the time when a “taking” of property under the Flood 
Control Act occurs for the purpose of determining 
what interest, if any, should be allowed to the owner in 
the condemnation proceeding. 

The Court’s opinion by Mr. Justice Reep holds 
that the accepted offer is an agreement to fix the price 
at a named figure for the easement sought ; that Section 
4 of the Act, under which the condemnation proceeding 
was brought, authorized the Secretary of War to pur- 
chase interests in land subject to perfecting the title 
through condemnation; that the effect of such an agree- 
ment is to fix the value of the interest when the author- 
ity of the court is invoked; and that therefore the trial 
court erred in striking the owner’s answer and motion 
to determine the value at the agreed price. On the 
question of when the taking occurs, the opinion holds 
that just compensation under the Constitution is value 
at the time of the taking, that “unless a taking has 
occurred previously or in actuality or by a statutory 
provision, which fixes the time of taking by an event 
such as the filing of an action, . . . the taking in a 
condemnation suit under this statute takes place upon 
the payment of the money award by the condemnor” ; 
and that “where the condemnation is free from statu- 
tory directions, as here, there would be no interest 
before the taking.” 

The opinion concludes by finding that in this case 
the taking did not occur by the enactment of the Flood 
Control Act nor by other events prior to payment of 
the compensation. 

The case was argued on November 8, 1939, by Mr. 
J. L. London for the petitioner and by Mr. Warner W. 
Gardner for respondent. 
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Evidence—Federal Communications Act—Crime 
Detection—Wire Tapping 


Weiss et al. v. U. S., Adv. Op — Sup. Ct. 
Rep. —. (No. 42, decided December 11, 1939.) 

Certiorari to review convictions for using the mails 
to defraud and conspiracy so to use them for inducing 
insurance companies to pay false claims. It appeared 
at the trial that some of the defendants who pleaded 
guilty and testified for the Government had decided to 
do so after being informed by the Government that it 
had phonographic records of relevant intrastate tele- 
phone conversations which had been intercepted, steno- 
graphically transcribed and phonographically recorded 
under the direction of the United States Post Office 
Inspector. In preparation for trial, one of these 
defendants held a typed copy of the transcript of a 
telephone conversation in which he had participated 
while a phonographic record of the conversation was 
played to him. He corrected the manuscript to conform 
to the words of the phonographic record and then 
marked both for identification. At the trial, the gov- 
ernment proved the conversations by calling this de- 
fendant and handing him the marked transcript. The 
witness was then asked if he held a telephone conversa- 
tion on a certain date and whether he could repeat it 
verbatim. The answer was that he had held the con- 
versation, but could not repeat it without the use of the 
transcript, and he was then allowed to read it to the 
jury. Later the Government offered the identified 
records and transcripts in evidence and they were ad- 
mitted and the records were played to the jury while 
each juryman held a copy of the transcript. 

The question decided by the Supreme Court in its 
opinion by Mr. Justice Rogerts was whether the trial 
court properly received in evidence intercepted tele- 
phone conversations. The opinion finds that the pro- 
hibition upon interception and divulgence of telephone 
communications of Section 605 of the Federal Com- 
munications Act of 1934 is not limited to interstate and 
foreign communications, and that there is no constitu- 
tional requirement that it be so limited since Congress 
has power to regulate intrastate transactions when that 
is necessary for the protection of interstate commerce ; 
and that the language and legislative history of the Act 
do not have the effect of limiting the protection against 
interception and divulgence so as to exclude from it 
intrastate communications. 

The opinion further holds that disclosure of the inter- 
cepted conversations was not “authorized by the 
sender” so as to be eliminated by those words in the 
act from the statutory prohibition against interception 
and disclosure. As to this, the opinion finds that the 
testimony by one or both of the parties to the conver- 
sation does not amount to a consent since the Act con- 
templates voluntary consent before divulgence rather 
than enforced publication. The Court concludes by 
finding that prejudicial error was committed in admit- 
ting the evidence by either permitting the defendants 
who turned state’s evidence to read the transcripts or 
allowing the prosecution to put the transcripts and 
records into evidence on identification by the parties to 
the conversations. 

The case was argued on November 13th and 14th, 
1939, by Mr. Theodore Kiendl for Dr. Maximilian 
Goldstein, by Mr. Lloyd Paul Stryker for Joseph J. 
Weiss, by Mr. Jacob W. Friedman for Martin Gross, 
and by Mr. Assistant Attorney General Rogge for the 
respondent. 





Nardone et al. v. U. S., — Adv. Op. —, — Sup. Ct. 
Rep. —. (No. 240, decided December 11, 1939.) 

Certiorari was granted here to review the judgment 
of conviction by the district court on a retrial for frauds 
on the revenue, of defendants whose prior conviction 
had been reversed by the Supreme Court in Nardone v. 
U. S., 302 U. S. 379, because based in large part upon 
evidence consisting of intercepted interstate telephone 
messages admitted in violation of Section 605 of the 
Federal Communications Act of 1934, At the retrial 
the court had refused to allow the accused to examine 
the prosecution as to the uses he had made of the in- 
formation whic! the Supreme Court had held inadmis- 
sible in the firs: trial. 

The opin’on of the Court by Mr. Justice FRANK- 
FURTER holds ‘iiat Section 605 of the Act by excluding 
from evidence the exact words heard through inter- 
cepted telephone conversations, does not allow these 
interceptions every derivative use that they may serve, 
leaving the prosecution free to make every other use of 
the prescribed evidence. It recognizes that knowledge 
improperly obtained may also be gained from an inde- 
} endent source and may then be proved like any other, 
but points out that knowledge gained by the Govern- 
ment’s own wrong cannot be used by it simply because 
it is used derivatively. It concludes that the burden is 
on the accused to prove that wire tapping was unlaw- 
fully employed; that once that is established, the trial 
judge must give opportunity to the accused to prove 
that a substantial part of the case against him rests on 
the information obtained by tapping, but that the show- 
ing of illegality must be “timely” and “solid” and that 
this procedure leaves ample opportunity to the Govern- 
ment to show that its proof had independent origin. 
The conviction was, therefore, reversed. 

Mr. Justice McReyno tps believed that the judge- 
ment should have been affirmed for the reasons stated 
by the Circuit Court of Appeals. 

Mr. Justice ReeEp did not participate 

The case was argued on November 14, 1939, by Mr. 
David V. Cahill for Frank Carmine Nardone, by Mr. 
Jesse Climenko for Nathan W. Hoffman, by Mr. Louis 
Halle for Robert Gottfried, and by Mr. Assistant At- 
torney General Rogge for respondent. 


Federal Criminal Procedure—Instructions to Jury 
When Accused Fails to Testify in His 
Own Behalf 


Bruno v. U. S., 84 Adv. Op. 158, 60 Sup. St. Rep 
112. (No. 300, decided December 4, 1939.) 

Certiorari to decide whether the accused in a crim- 
inal case in the Federal courts, who requests an instruc- 
tion that his failure to take the witness stand and 
testify in his own behalf does not create any presump- 
tion against him and that the jury must not permit that 
fact to weigh in the slightest degree against him nor to 
enter into the discussions or deliberations of the jury 
in any manner, had been prejudicially injured by the 
failure of the judge to give the requested instruction. 

The Court’s opinion by Mr. Justice FRANKFURTER 
holds that the Act of March 16, 1878, (U.S.C., Title 
28, § 632) which removes the common law disability of 
the accused as a witness and states that his failure to 
request that he be permitted to testify shall not create 
any presumption against him, gives the accused a right 
to ask and requires the court, when requested, to give 
the substance of the instruction requested. The opinion 
also holds that failure of the court to instruct as re- 
quested was not a “technical error” within the meaning 
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of U.S.C., Title 28, § 391, which imposes upon appellate 
courts the duty to disregard “technical errors, defects, 
or exceptions which do not effect the substantial rights 
of litigants” and that the suggestion of the Government 
that it benefits a defendant who fails to take the stand 
not to have the attention of the jury directed to that 
fact, is not well taken since Congress has given the 
accused the right to make his own choice as to this. 
Mr. Justice McREyYNo.pDs concurs in the result. 
The case was argued on November 6, 1939, by Mr. 
Samuel B. Wasserman for the petitioner and by Mr. 
Assistant Attorney General Rogge for the respondent. 


Federal Income Taxation—Deductions for 


Depreciation 
Helvering v. The F. & R. Lazarus & Company, — 
Adv. Op. —, 60 Sup. Ct. Rep. 74. (No. 56, decided 


December 4, 1939.) 

Certiorari was granted to determine whether the de- 
preciation allowance which § 23 of the Revenue Act of 
1928 permits the taxpayer to deduct in computing his 
net income for the Federal income tax may be taken 
on account of depreciation of three buildings, of which 
legal title to two and a 99 year lease of the third had, 
prior to the taxable years in question, been transferred 
by the taxpayer to a trustee for certain land-trust cer- 
tificates, who had in turn leased all three back to the 
taxpayer for 99 years with option to renew and pur- 
chase. 

The Court’s opinion by’ Mr. Justice BLAcK points 
out that the findings of the board of tax appeals that 
the instrument under which the taxpayer purported to 
convey legal ownership to the trustee was in reality no 
more than security for a loan, and the rent stipulated in 
the lease was intended as a promise to pay interest on 
the loan, while the depreciation fund specified in the 
lease was a mere amortization fund for payment of the 
loan, are supported by evidence which permits, at most, 
conflicting inferences and that the Board’s decision 
allowing the deductions is, therefore, conclusive on the 
Court under U.S.C., Title 26, § 6421(c) unless error 
of law was committed. The opinion then finds that the 
board’s application to these findings of the equitable 
doctrine that a deed absolute in form may be treated as 
a mortgage when executed as security for a loan, with 
the result that, although legal title to the property was 
not in the taxpayer, nevertheless as a matter of tax law, 
he is entitled to the deduction since he must bear the 
burden of exhaustion of the investment, was correct, 
and its judgment should be affirmed. 

Mr. Justice Reep did not participate. 

The case was argued on November 14, 1939, by Mr. 
Norman D. Keller for petitioner and by Mr. Murray 
Seasongood and Mr. Robert P. Goldman for respon- 
dent. 

Federal Income Taxation—Recoupment by Tax- 
payer of Previously Deducted Losses 


Griffiths v. Helvering, ...Adv. Op...., ...Sup. Ct. 
Rep. .... [ No. 49, decided December 18, 1939.] 
Certiorari was granted to determine whether a 


deficiency assessment of income taxes for 1933 is allow- 
able against a taxpayer who had in his 1939 tax return 
been allowed a deductible loss on a sale of corporate 
stock which had been unprofitable, and, who, there- 
after, by negotiations with his vendor had recouped his 
loss by settlement with his vendor of a claim for fraud 
in the original purchase, by the use of a scheme by 
which the taxpayer reacquired the stock and, through a 
wholly owned corporation re-transferred it to his 
vendor who repaid to the corporation the full amount 





of the original purchase price, which was then given to 
the taxpayer in yearly installments. 

The Court’s opinion by Mr. Justice FRANKFURTER 
holds that the Commissioner of Internal Revenue was 
right in levying the deficiency assessment in 1933; 
since, in spite of the arrangement for a conduit corpo- 
ration and installment payments by it to the taxpayer, 
the substance of the transaction by which the taxpayer’s 
claim for fraud against this vendor was settled, wiped 
out the loss for which the earlier deduction was re- 
ceived. 

The opinion points out that taxation is not so much 
concerned with the refinements of title as with actual 
command over the property taxed, and can not be 
escaped by anticipatory arrangements and contracts 
however skilfully devised. 

The case was argued on December 5, 1939, by Mr. 
Herman A. Fischer for petitioner and by Mr. Arnold 
Raum for respondent. 


Indian Lands—Right to Recover Interest on Ille- 
gally Imposed State Taxes—Law Applied in 
Federal Courts 

Board of County Commissioners of Jackson Co., 
Kansas v. U. S., ...Adv. Op. ..., Sup. Ct. Rep. 
.... [No. 14, decided December 18, 1939.] 

Certiorari was granted here to determine whether 
interest is or is not recoverable by the United States in 
a suit brought by it in behalf of a member of the Potta- 
watomie Indian tribe for taxes collected by Jackson 
County Kansas on property which under the 1861 
treaty with the tribe and subsequent legislation was 
held in trust by the United States for the Indians “ex- 
empt from taxation or sale . . . until otherwise pro- 
vided by law,” but which in 1918 the Secretary of the 
Interior over the objection of the Indian owner placed 
in fee simple ownership, at the same time cancelling the 
outstanding trust patent, as a result of which Jackson 
County collected regular taxes on the property until 
1935, the year prior to the commencement of this action 
for recovery of those taxes, when under authority of a 
1927 Act of Congress the fee simple patent was can- 
celled and the trust restored. 

The Court’s opinion by Mr. Justice FRANKFURTER 
holds that although the law of Kansas prevents recov- 
ery of interest in a suit by a taxpayer against a county 
for taxes wrongfully collected, it is not controlling in 
this case since the law to be applied depends on the 
Constitution, treaties, and statutes of the United States 
and not upon the state authorities. It concludes that 
since Congress has made no specific provision to cover 
the contingency, the Court must formulate its own rule. 
It points out that in the light of public convenience, and 
applicable equitable principles, beneficiaries of Fed- 
eral rights are not entitled to a privileged position over 
other aggrieved taxpayers, and that recovery of interest 
is not granted according to rigid theories of compensa- 
tion for money withheld but is given in response to con- 
siderations of fairness. From these principles the 
opinion concludes that on the facts of this case the re- 
covery of interest should not be allowed. 

Mr. Justice Brack delivered a separate concurring 
opinion in which Mr. Justice Doucras concurred. 
This opinion concludes that the law of Kansas denying 
tax refunds is binding here, since Congress has not 
provided for recovery of interest and the courts have 
no constitutional power to create the right. 

Mr. Justice McReynorps concurred in the result. 

The case was argued on October 16, 1939, by Mr. 
O. B. Eidson for petitioner and by Mr. Raymond T. 
Nagle for respondent. 
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Law Applied in Feder2! Courts—Practice and Pro- 
cedure Distinguished from Substance—Burden 
of Proof on Issue of Bona Fida Purchaser 
for Value Without Notice 
Cities Service Oil Company v. Dunlap et al. 84 Adv. 
Op. 185, — Sup. Ct. Rep.—, (No. 28, decided Decem- 

ber 4, 1939). 

Certiorari to decide whether the Federal District 
Court in Texas may decline to follow the rule of the 
Texas state courts prescribing how and by which party 
the facts should be shown in a case involving owner- 
ship of land, when one party claims legal title as a bona 
fide purchaser. The plaintiff had filed a bill in equity 
in the district court to = title, the defendant in his 
answer set up mistake in the deed to plaintiff's grantor, 
the plaintiff replied denying mistake and asserting that 
its predecessor in title purchased in good faith for value 
and without notice of ‘sti Under Texas law on 
an issue of bona fide purchaser for value without notice 
the burden of proof is upon him who attacks the legal 
title and asserts a superior equity. The circuit court 
of appeals refused to follow the Texas rule but ruled 
instead that the burden of proving the facts on the 
issue of good faith purchase for value without notice 
ought reasonably to rest on the plaintiff because he 
alleged them and they are essential to his success and 
are peculiarly within his knowledge 

The Court’s opinion by Mr. Justice McREyNo.Lps 
holds that under the doctrine of Erie Railroad Co. 7z 
Tompkins, 304 U. S. 64, the Texas rule must apply, 
since the question relates to a substantial right upon 
which the holder of legal title to Texas land may rely. 
It points out that in the absence of evidence showing it 
was not a bona fide purchaser the plaintiff’s position 
was superior to a claimant asserting only an equitable 
interest and concludes that proof that plaintiff did not 
purchase for value and in good faith was part of the 
very substance of defendant’s cause and not merely a 
question of the practice of courts of equity. 

The case was argued on November 8th and 9th, 1939, 
by Mr. Clayton L. Orn for petitioner and by Mr. 
Angus G. Wynne for respondents. 


Procedure in C. C. A.—Necessity for Remand for 
New Trial—Scope of Review on Certiorari 

Helis v. Ward, Adv. Op. . Sup. Ct. Rep. 
| No. 68, decided December 18, 1939. ] 

Certiorari was granted in this case to review the 
action of the circuit court of appeals in reversing a 
district court which dismissed a bill in equity for specific 
performance of a contract to purchase a mineral lease ; 
and, using the report of an umpire for which the par- 
ties stipulated in the contract and which had been ad- 
mitted at the trial without objection, and applying to it 
a different theory of the contract than that applied by 
the district court, in directing the district court to enter 
judgment for a specific amount, rather than remanding 
the case for a new trial. 

The Court’s opinion by Mr Justice DouGtas con- 
cludes that the action of the circuit court of appeals was 
correct and __ not violate the rule of Saunders v. 
Shaw, 244 U. S. 317, since the umpire’s report, made 
ji accordance with the contract, established the facts 
necessary to apply the circuit court’s version of the 
contract. The opinion rejects the objection that in the 
event of a new trial the report would be objected to as 
inaccurate and incompetent because that point was not 
preserved in the circuit court nor in the petition for 
certiorari. 

The case was argued on December 6, 1939, by Mr. 


Eugene D. Saunders for petitioner and by Mr. Wil- 
liam N. Bonner for respondents. 


State Unemployment Comp, sation Taxes—Federal 
Instrumentalities—Scope of Federal Social 
Security Program 

Buckstaff Bath House Co. v. McKinley, ... Adv. 
im, ee ... Sup. Ct. Rep. .... [No. 201, decided 
December 18, 1939}. 

Certiorari was granted to determine whether an Ar- 
kansas corporation which operates a bath house in the 
Hot Springs National Park under long term lease from 
the Secretary of the Interior, and subject to control of 
the Department of Interior as to charges to the public, 
qualifications of employees, and other managerial de- 
tails, is subject to state taxes under the Arkansas Un- 
employment Compensation law which is integrated with 
and reciprocal to the Federal Social Security Act. 

The Court’s opinion by Mr. Justice Douctas holds 
that the corporation is not an instrumentality of the 
United States within the meaning of § 907 of the Social 
Security Act which relieves such an instrumentality 
from taxes on “employment” as that term is used in the 
Act, and, therefore, must pay the Federal taxes which 
the Act imposes. It points out that this conclusion is 
relevant to the question of liability for the state unem- 
ployment tax, since the Congress clearly intended the 
Social Security Act to constitute a cooperative endeavor 
between the states and the nation, and there is thus a 
presumption that when various classes of employers 
were brought within the scope of that act, Congress, in 
effect, invited the states to tax the same classes and 
wished state law to be as closely as possible coterminous 
with its own. From this, the opinion concludes that 
Congress has given Arkansas implied authority to tax 
this corporation under its unemployment compensation 
law and there is no clear evidence of a contrary in- 
tention. 

Mr. JusticE Reep concurred on the ground that a 
prior act of Congress of March 3, 1891, by which the 
United States consented to the taxation, as personal 
property, of al’ structures and other property in private 
ownership on Hot Springs Reservation should be con- 
strued as a consent to the application of the Arkansas 
Unemployment Compensation law. 

The case was submitted on December 4, 1939, by 
Mr. Terrell Marshall for the petitioner and by Mr. 
W. L. Pope for respondents. . 


Taxation—State Franchise Tax on Corporations— 
Validity of Measure of Tax 

Ford Motor Co. v. Beauchamp, et al., .... Adv. Op. 
she een’ ... Sup. Ct. Rep. [No. 17, decided Dec. 11, 

1939. } 

The validity of an annual franchise tax imposed by 
Texas on all corporations chartered or authorized to 
do business in that State was involved here. The tax 
is measured by a graduated charge upon such propor- 
tion of the outstanding stock, surplus and undivided 
profits of the company, and its long term obligations, 
as the gross receipts of its Texas business bear to the 
total gross receipts from the entire business. 

As permitted by the state law, the petitioner paid 
the tax under protest and brought suit to recover the 
part thereof which it claims was illegally imposed. The 
defendants demurred. 

Petitioner owns and dperates a large automobile fac- 
tory in Michigan, but has only assembly plants in 
Texas. The gross receipts for the year in question 
from Texas business amounted to approximately 
$34,000,000 and total gross receipts were about $888,- 
000,000. The ratio of Texas receipts to total receipts 
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ars oa t 
ro was 3.85+%. Petitioner’s total taxable capital was - 
$600,000,000+- ; while the value of all assets in Texas : 
was something over $3,000,000. But the value of capi- 
ral tal allocated to Texas on the statute formula for taxa- 
tion would be in excess of $23,000,000. 
Petitioner claimed that the tax results in a levy on 
ly assets used in its interstate business in violation of 
ed the commerce clause, and also that it is in violation of 
the due process clause of the Fourteenth Amendment. 
\r- The Supreme Court rejected these contentions and 
he sustained the ruling of the lower courts that the tax 
m was valid. Mr. Justice Reep delivered the opinion in 
of the Court 
Ic, The opinion emphasizes that the tax is a franchise 
le- tax, or a charge for the privilege of carrying on busi- 
n ness in Texas. It points out also that constitutionally 
th the charge may be based on the proportion of capital 
employed in Texas, calculated by the percentage of 
ds sales which are within the State, and stresses the fact 
that, in a unitary enterprise, property outside the state 
lal necessarily affects the value of the privilege of doing 
ty business within the state 
ae The case was argued by Mr. Gains G. Gannon for 
ch the petitioner, and by Mr. Glenn R. Lewis for the re- 
1S spondents. 
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0 INFORMAL REPORT OF AN AMERICAN 
4 DELEGATE TO AN UNIDENTIFIED 
; EUROPEAN CONGRESS ON i 
n COMPARATIVE LAW iF 
Continued from page 12) 4 i 
decided not to. We could never compete with a Balkan 3 j 
- or Portuguese diplomat when it came to ornamental ie 4 
: 
hardware. | ) HON. FRANCIS S. WILSON i 
) Of course, one thing you are always impressed with uf 
” on the other side is the difference between their cus- Chief Justice of the Illinois Supreme Court ‘i 
toms and ours. They won’t change, and we should ale . Bia. 
a not. We can learn a lot from them, but not as much Who told a Chicago audience how the call of the docket s i 
ot as they think they can teach us; and they can learn reflects the flow of life in the State. he 
al a lot from us—probably more than they think we can  _ ” ie 
"= teach them. But to be different is not necessarily either aa 
* to be better or t De worse, I have found it much AIR-RAID SHELTERS IN EDINBURGH 4. ; 
better to accept things in foreign countries as they are, i 
and not try to reform them. They can’t be changed, —Notes from Edinburgh (in Scottish Law Review, , 
> and it is useless to try Nov., 1939). 
A Dutch Breakfast In these Notes reference has been made to the air- 
a The difference in point of view is exemplified by raid shelters provided under our Courts. We first 
what my waiter said to me one morning at vreakfast. made contact with these shelters (said to be among the 
He was a Dutchman who had never been out of Hol- ™ost comfortable in the United Kingdom) during the 
land except in cruises on Dutch liners, where he was ‘Summer session when there was staged a try-out, which 
once a steward. “Mr. Rogers,” he said, “I can’t under- demonstrated that all could be under shelter in less 
y stand you Americans. You are a queer lot ; you have than a minute. Since the winter session began the 
0 such funny eating habits. You come down here for shelters have been resorted to, following air-raid 
x breakfast, and you order orange juice, boiled eggs, toast warnings. On a single day the Court personnel and 
-- and coffee. The boiled eggs and coffee I can under- others took cover on two occasions—on the first occa- 
d stand, but orange juice! How can you put such stuff sion for about half an hour and, on the second occasion, 
in your stomach early in the morning? Of course we for nearly three times that period. Members of various 
e have oranges, and if you insist on orange juice you departments in Parliament House have been fully 
can have it. But as a friend I warn you, you won't last trained in duties as air-raid wardens, fire-fighters and 
d much longer if you keep this up. Fruit is very good first-aid experts. The A.R.P. groups are a thoroughly 
e SOMETSES, but such acid stuff in the morning—tt is representative body and include eminent members of 
e terrible. Why don’t you learn to eat a proper break- . ; he D £ the Faculty of 
fast? A nice piece of Dutch cheese and some bread, the Bar, among whom are ¢ . ee oe eo S 
or a nice slice of cold boiled ham—or, best of all, this Advocates and several Sheriffs. On the sirens sound- 
: is the herring season. Won't you let me bring you i”8 the wardens blow their whistles throughout Par- 
: a few nice fillets of fresh herring? [I pause to say that /iament House, in the corridors and at the entrances 
4 a fresh herring means raw herring.] That would be to the Courts—a warning system which could not pos- 
: a proper breakfast ; but the stuff you eat—ugh !” sibly be improved upon. 








DECISIONS ON THE FEDERAL RULES OF CIVIL 





PROCEDURE 


FROM BULLETINS 352, 53, 54 and 55 ISSUED BY THE 
DEPARTMENT OF JUSTICE 


RULE 1—Scope of Rules 
Warren v. Indian-Refining Co. (N. D., 
Suick,- D. J., Nov. 17, 1939). 
Act of 


klsa r’. 
Ind., H. D, 


The Conformity 1872 has been superseded 


by the Act of June 19, 1934 
Cities Service Oil Company v. B. P. Dunlap. (Su- 
preme Court of U. S., McRryno tps, J., Dec. 4, 1939). 
In an action in which one party claims legal title 


to real property as bona fide purchaser, the question 
of burden of proof on that issue is one of substantive 
law and consequently, under the rule in Erie R. R. Co 
v. Tompkins, 304 U. S. 64, the courts are 
bound by the state rule on that point 


I< wleral 
ecaeral 


RULE 2—One Form of Action 
Paul J. Bellavance v. Plastic-Craft Novelty Co. 
(Dist. of Mass., Brewster, D. J., 1939). 


procedural dis 


Nov. 6, 

The new Rules abolished only th 
tinction between law and equity and not the distinction 
between legal and equitable remedies. A _ distinction 
must still be drawn for legal relief 
and actions for equitable der to determine 
whether a right to jury trial 


between actions 
relief in ot 


exists 


RULE 4—Process—Sub. (d)—Summons: Personal 
Service 

Ludwig S. Schlessinger v. David A. Ingber 
N. Y., S. D., Hursert, D. J., Aug. 2, 1939). 

In an action for infringement of 
non-resident partnership, the 
fendants have a regular place of bu 
jurisdiction of the court and whether the 
whom the summons 
the service binding upon defendants, may 
to a special master for determination 
Sub. (f)—Territorial Limits of Effective Service 

Leon Melekov v. W. F. Collins. (S. D. Cal.. C. D.. 
McCormick, D. J., Nov. 9, 1939 

1. In an action im personam brought in the South 
ern District of California by a of that district 
against a resident of Oklahoma solely on the basis of 
diversity of citizenship, service had on the defendant 
in the Northern District of California is invalid. 

2. Rule 4 (f) must be manner not 
conflicting with U. S. Code, 112 

[EprrortrAL Note: The question raised in this case 
was expressly discussed at the Cleveland Institute on 
the Federal Rules of Civil Procedure. Mr. Mitchell, 
chairman of the Advisory Committee, said: 

“There is another problem that arises under these 
rules, in Rule 4, which provides that process mav be 
served within the limits of the state. There are some 
federal statutes that allow process to be served within 
the limits of the state. Some say that the process in a 


(S. D 


a patent against a 
whether de 
within the 
person upon 

make 
be referred 


questions 


siness 


was served is such as to 





r id 
esiadent 


1 
iina 


construec 
Tithe 28. 


Sec 


particular type of proceeding may be served only in the 
ers which say the process may 


district, and there are oth 





be served anywhere in the United States. This rule 
does purport to enlarge the limits within which process 


] 
ao fi 
s Lilt 


= he le 


may be served in certain cases, enlargi area, th 
territorial limits, from the district to state, 
so that if there is a state in which there are two or 
more districts, the question arises whether 
method of procedure or affects substantive rights. 

“As to this problem I would say that this point was 
specifically called to the attention of the Supreme Court 
by special note, in which the question of power was 
raised for their consideration, and they adopted this 
rule. What conclusions are to be drawn from that you 
can determine for yourself.” lings 
Institute, pp. 183-184.) 

Dean (now Judge) Clark stated: 

“The question has been raised whether this is not a 
substantive change, one affecting jurisdiction and venue 
[ might say on that, it is our theory that definitely it 
is not. This is not a matter-of either the jurisdiction 
of the court, what matters the court shall hear and 
decide, or of the venue, which is the place where certain 
kinds of action shall be tried. 
of those points. It simply says that in cases where the 
district court already has jurisdiction and venue its 
process may reach as far as the confines of that state 
itself. In other words, that is why we consider it pro 
cedural. It is simply allowing people to be brought 
before the court within the entire state and not merely 
within one district.” (Id., pp. 205-206. ) 

The Advisory Committee note to Rule 4 
part as follows: 

“This Rule enlarges to some extent the present rule 
as to where service may be made. It does not, how 
ever, enlarge the jurisdiction of the district courts.”] 

Sub. (g)—Return 

A. F. Peeples v. George F. Ramspache E. D. 
S. C., Myers, D. J., Oct. 9, 1939). 

In an action against a non-resident for damages 
resulting from an automobile accident, in which serv- 


ll 
tl 


this 18 a 


( Procee Cleveland 


This affects neither one 


f) reads in 


ice was made on defendant by registered mail as per 
mitted by state statute, failure to file the registry re 
turn receipt as required by the state statute does not 
invalidate the service. 
RULE 8—General Rules of Pleading—Sub. (a)— 
Claims for Relief 

Alonzo Coleman Shurtz v. Foster & Kleiser Co 
(N. D. Cal., S. D., St. Sure, D. J., Feb. 2, 1939). 

In an action for damages under the a1 
a complaint failing to comply with new 
insufficient, although the complaint was fil 
the effective date thereof. (Rule 86) 

Swift & Co. v. Isabelle McKay Y oung CL: AS 
ParRKER, C. J., Nov. 6, 1939). 

1. In a negligence action, a complaint which charges 
defendant with failure to take reasonable precaution 
to avoid the accident is sufficient to justify submitting 


ititrust laws, 
held 


pric r to 


Rules 











the case to the ju n an issue of last clear chance. 

2. The doctri last clear chance need not be 
pleaded by plainti I 1S alleged that defendant's neg 
ligence is proxima iuse of action 

3 \n insufficient complaint may be amended to 
conform to the ¢ even after judgment. (Rule 
15 (b)) 

| EpirorIAL } See, also, to the same effect 
Sierocinski v. | ‘Pont DeN nours Co. PC. i 
A. 3, Apr. 24, 1] )) 27 Bull. 3, 103 F. (2d) 843; 
and Hardin v. | t Votor Freight System, Inc. 
(S. D. Ohio, Jat 1939) 11 Bull. 1, 26 F. Supp. 97. | 

In the Matt Liquor ( yration—Bank- 
rupt. Hlerman | v. Frank M. McKey. (C. C. 
\. 7, TREANOR, | Nov. 17, 1939) 

In an applicati discharge from custody by a 
person committed for failure to obey a turnover order 
in bankruptcy proceedings, a mere statement of pres 
ent inability to comply with the order is more of a fac 
tual conclusion tl n allegation of a fact and should 
be stricken for insufficiency 

Sub. (b)—Defenses; Form of Denials 

Vabel D. Sha Pennsy!lvania-Reading Seashore 
Lines. (Dist. of |... Avis, D. J., Nov. 9, 1939). 

\ general all tion of negligence without further 
particulars, in a nse of contributory negligence, is 
sufficient as a pleading 

Sub. (e)—Pleading To Be Concise and Direct; 

Consistency 

Ida H. Gies {mertcan National Bank of Port- 
land, Or Dist f Ore... McCottocn, D. J., Nov. 
1. 1939) 

\ claim for relief need not indicate the legal theory 
upon which the pleader predicates his rights. 


RULE 10—Form of Pleadings—Sub. (b)—Para- 
graphs; Separate Statements 


Chappell 7. John Santangelo. (Dist. of 
Conn., H1ncks, D. J., Nov. 16, 1939). 


1. Claims for relief should be separately stated so 
h count ll be sufficient in itself, but alle- 
ay be incorporated by reference 


that eac 
gations of on¢ 


in another count 


2. Separate trials in an action should not be granted 
unless it appears that to do so will prevent delay or 
prejudice. Se | demands arising from the same 
occurrence should be tried together as multiplicity of 
separate trials uld frustrate liberal provisions of 
the Rules. (Rule 20 (b)) 


RULE 12—Defenses and Objections—Sub. (b)— 
How Presented 


Street & S§S Publications, Inc. v. Fred Spikes. 
(C. C. A. 5, Hormes, C. J., Nov. 25, 1939). 
An order overruling a motion to quash the summons 


is not a final o1 and therefore not appealable. 


Sub. (d)—Preliminary Hearings 


Ina C. Bank King Features Syndicate, Inc. (S. 
D. N. Y., Concer, D. J., Sept. 19, 1939). 

In an action for damages for invasion of the right 
of privacy brought against a newspaper syndicate and 
the publisher newspaper by whom the offending 
article was published, determination of a motion to 
dismiss for insufficiency was deferred until the trial, 
the court being unable to ascertain from the pleading 
in what state the seal of privacy was broken and 
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therefore what law should be applied in determining 
whether a claim for relief was stated. 


Sub. (e)—Motion for More Definite Statement or 
for Bill of Particulars 


Coca-Cola Company v. Marbert Products, Inc. (E. 
D. N. Y., Byers, D. J., Nov. 3, 1939). 


1. In an action to restrain unfair competition and 
for an accounting, defendant is not entitled to a bill 
of particulars concerning details of unfair advertising 
with which he is charged. 

2. One of several defendants in an action to re- 
strain unfair competition is not entitled to a bill of 
particulars as to whether certain enumerated acts were 
intended to refer to him, if plaintiff supplies such in 
formation at the hearing on the motion. 


> 


3. A bill of particulars should not be required, if 
the desired information is not needed to enable the 
moving party to plead. In such event, the information 
should be obtained by discovery. 


Edward D. Loughman v. John F. Pitz. (E. D. N. 
Y., Byers, D. J., Nov. 9, 1939). 


1. In an action for damages for the misconduct 
of the directors of a bank, those defendants who served 
as directors for only a part of the time referred to, 
are entitled to a more definite statement of the claim 
so as to indicate whether the misconduct occurred 
while they served as directors. 

2. A disjunctive allegation in the complaint, plead- 
ing common law and statutory liability, is not objec 
tionable. 


+ 


3. An allegation charging a conspiracy on the part 
of those directors of a bank who were in office during 
a specified period is insufficient as to directors wha 
did not hold office during any part of such period. 

W. Bruce Pirnie v. Archie M. Andrews. (S. D. N. 
Y., MAnpveLbauM, D. J., Sept. 7, 1939). 

Defendant should be denied leave to take depositions 
of broad scope before answer for the purpose of se 
curing information to enable him to frame his answer. 
Such information should be obtained by a more defi- 
nite statement or a bill of particulars. 

Mabel D. Sharp v. Pennsylvania-Reading Seashore 
Lines. (D. of N. J., Avis, D. J., Nov. 9, 1939). 

1. A general allegation of negligence without fur 
ther particulars, in a defense of contributory negli- 
gence, is sufficient as a pleading. (Rule 8 (b) ) 

2. A bill of particulars will not be required as to 
a defense of contributory negligence. 

3. A party is not entitled to a bill of particulars 
concerning a defense to which he is not obliged to 
plead and any further information needed to prepare 
for trial may be obtained by discovery. 

Alropa Corporation v. Leo L. Heyn. (W. D. Pa., 
ScHOONMAKER, D. J., Nov. 28, 1939). 

\ motion for a hill of particulars may not be made 
after issue is joined, since the only function of a bill 
of particulars is to enable the moving party to file a 
responsive pleading. Anv further information needed 
to prepare for trial may be obtained by discovery. 

Bushwick-Decatur Motors, Inc. v. Ford Motor Co 
(E. D. N. Y., Byers, D. J., Nov. 10, 1939). 

In an action for damages for cancellation of a con- 
tract for a sales agency, in which defendant pleads 
justification as an affirmative defense, plaintiff is en- 
titled to a bill of particulars as to the manner in which 
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plaintiff is alleged to have 
fendant and its dealers. 

Robert Pearson v. Hershey 
Pa., Watson, D. J., Nov. 16, 1939 

1. In an action on contract for 
of more than two hundred stores an 
fendant, a more definite statet ; 
bill of particulars showing in detail tl 
formed should not be ordered 
is not necessary to enable defendant 
of it may be secured by discovery 


since § 


prevent surprise at the trial nor to lin 
issues. Proper use of discovery can | 
. 


3. Pre-trial conferences serve to re 


(Rule 16) 
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Mutual Life Insurance ( 
Egeline. (N. D. Cal., N. D., 
1939). 

1. <A party who has made a motio 
sufficient as to length of n 
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WELSH 


motion 


insufficient notice of 
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ea 
failure to object thereto 
ing on the motion. 


Ethel G. 
D. N. Y., Concer, D. J., Sept. 14, 19 


Removal of an action fron 
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Sub. (g)—Consolidation of Motions 


v. S. W 
Nov 7, 
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Sub. (h)—Waiver of Defenses 
Zoller v. Smith, Levin & He 
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eral court does not constitute a general appearance or 


waive defects in service of process. 


RULE 
(b)—Permissive Counterclaims 


Elza P. Warren v. Indian-Refining Co. (N. D. Ind., 
H D., SLICK, D. a Nov. 17, 1939). 
1. In an action on a bond given in an injunction 


counter 
counter 


violation of state antitrust laws 


suit in the state court, in which defendant 
claims for breach of contract, plaintiff may 
claim for damages for 


2. Plaintiff may file a counterclaim to counter 
claim. 
3. The Conformity Act of 1872 has been supe 


seded by the Act of June 19, 1934. (Rule | 


Sub. (g)—Cross-Claim Against Co-Party 


Philip M. Ikeler v. Detroit Trust Co E. D. Mich.. 
S. D., Prcarp, D. J., Nov. 22, 1939). 
The owner of a beneficial interest in tracts of land 


\ and B transferred a nominal portion of his interest 
in tract A to a non-resident, who thereupon brought 
suit for the mismanagement of the land, joining the 
trustee and the transferor, who were residents of the 
same defendant. The 
then filed a cross-claim against the trustee, adopt 
ing the entire theory of the plaintiff's 
purpose of the transfer was to form a 
Federal jurisdiction. Held, the 
is not available to enable a hominal defendant in a 
collusive action to prosecute in the Federal court a 
claim against his co-defendant which could otl 


State, as parties transteror 
case. The 
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cross-claim device 
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THE AMERICAN BAR ASSOCIATION: 


The scope of the work of the American Bar Association has greatly increased during the 
past ten years. In order to continue to carry on the worthwhile activities that have been 
undertaken, and to take on new activities from time to time, as it should, the Association’s 
membership must be correspondingly increased. 

Every member of the Association undoubtedly knows at least one lawver who is eligible 
for membership. An application form is printed below for your convenience in obtaining a 
Applications presented between January 1 and March 30 


; 


» the bar 
1940. 


Application for Membership 
\MERICAN BAR ASSOCIATION 
1140 North Dearborn Street 

Chicago, Illinois 


Association for $.......... 
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be prosecuted only in a state court, and the cross- 
claim should be stricken. 


RULE 14—Third-Party Practice—Sub. (a)—When 
Defendant May Bring in Third Party 

Walter Mills v. Board of Education of Anne Arun- 
del Co. (D. of Md., Cuesnut, D. J., Nov. 22, 1939). 

In an action by a colored school teacher against a 
County Board of Education to secure an equalization 
of salaries paid to white and colored teachers, de- 
fendant was not permitted to bring in the State Board 
of Education and the County Commissioners as third- 
parties defendant, on the ground that there could be 
no recovery over as against them. 

Adelaide B. Lewis v. United Air Lines Transport 
Corporation. (D. of Conn., H1ncxs, D. J., Aug. 18, 
1939). 

1. A person may not be impleaded as a third-party 
defendant in an action pending in a district in which 
the venue could not be laid in respect to an original 
action between the third-party plaintiff and such per- 
son. 

2. The venue requirements of an independent ac- 
tion must be met in third-party proceedings. 

3. In an for damages for death resulting 
from an airplane accident, the defendant, manufac- 
turer of the plane, was not permitted because of lack 
of proper venue to implead as third-party defendant 
a non-resident manufacturer who supplied the alleged 
faulty part which caused the accident. 

4. An independent basis of jurisdiction over the 
subject matter is not required as to a third-party pro- 
ceeding since such a proceeding is merely ancillary 
to the original action 

5. <A third-party complaint need not contain alle- 
gations as to jurisdiction and venue, since third-party 
proceedings require no independent basis of jurisdic- 
tion over the subject matter and improper venue is a 
matter of affirmative defense. 

[EprrortAL Notre: In the Southern District of New 
York in another group of cases involving the same 
defendants and the same third-party defendant, and 
arising out of the same airplane accident, it was held, 
subsequently to the instant decision, that the jurisdic- 
tional and venue requirements of an independent 
action need not be met in a third-party proceeding. 
Morrell v. United Air Lines Transport Corp. v. 
United Aircraft Corp., et al. (S. D. N. Y., Oct. 26, 
1939) 50 Bull. 10. The cases appear to be practically 
unanimous in holding that a third-party proceeding is 
not an independent action but must be regarded as 
ancillary to the original suit, and that consequently it 
does not require an independent ground of Federal 
jurisdiction. The instant case, however, unlike the 
Vorrell case supra, applies a different rule to venue 
requirements. | 

B. C. Schran William C. Roney v. Edward J. 
Furlong. (E. D. Mich., S. D., Prcarp, D. J., Nov. 15, 
1939). 

1. In an action to enforce stockholder’s liability, 
the defendant holder of record may bring in his trans- 
feree, who is liable to him, without showing an inde- 
pendent basis of federal jurisdiction as between the 
third-party plaintiff and the third-party defendant. 

2. The jurisdictional requirements of an _ inde- 
pendent action need not be met in a third-party pro- 
ceeding, since proceeding is ancillary to the 
original action 


action 


such 


Marie Saunders v. Southern Dairies, Inc. (D. of 


C., Lunrine, J., Nov. 6, 1939). 

In a negligence action by the purchaser of a con- 
fection in which it is alleged that the confection con- 
tained a foreign object, the defendant manufacturer 
may bring in the person who supplied him with the 
constituent containing the foreign object, as a third- 
party defendant. 


RULE 15—Amended and Supplemental Pleadings 
—Sub. (b)—Amendments to Conform to 
the Evidence 

Swift & Co. v. Isabelle McKay Young. 
ParKeER, C. J., Nov. 6, 1939). 

An insufficient complaint may be amended to con- 
form to the evidence even after judgment. 

Sub. (d)—Supplemental Pleadings 

Wiliam H. Berssenbrugge v. Luce Manufacturing 
Co. (W. D. Mo., W. D., Reeves, D. J., Nov. 21, 
1939). 

1. <A supplemental complaint may not constitute 
a separate distinct and new claim for relief but must 
cover matters subsequently occurring but pertaining 
to the original cause. 

2. The new Rules do not permit any broader lati- 
tude in respect to supplemental pleadings than did the 
Equity Rules. 

3. In a patent suit, a different act of infringement 
than that charged in the original complaint may not 
form the basis of a supplemental complaint. 


(4. A,:.4, 


RULE 16—Pre-Trial Procedure ; Formulating 
Issues 


Robert Pearson v. Hershey Creamery Co. 
Pa., Watson, D. J., Nov. 16, 1939). 


Pre-trial conferences serve to reduce the issues. 


(M. D. 


RULE 19—Necessary Joinder of Parties—Sub. (a) 
—Necessary Joinder 

Sara Edith Slauson v. Standard Oil Co. (E. D. 
Wis., Durry, D. J., Oct. 17, 1939). 

In an employee’s action for personal injuries, the 
insurance company which carried the defendant em- 
ployer’s compensation insurance and was liable to pay 
compensation to plaintiff was brought in as an addi- 
tional party on the court’s own motion. Held, it 
should be joined as an involuntary plaintiff rather 
than as a defendant. 


RULE 20—Permissive Joinder of Parties—Sub. 
(b)—Separate Trials 

Chappell & Co., Inc. v. John Santangelo. 
Conn., Hincxs, D. J., Nov. 16, 1939). 

Separate trials in an action should not be granted 
unless it appears that to do so will prevent delay or 
prejudice. Several demands arising from the same 
occurrence should be tried together as multiplicity of 
separate trials would frustrate liberal provisions of 
the Rules. 


(D. of 


RULE 22—Interpleader 
Mutual Life Insurance Co. of N. Y. v. Martin J. 
O’Donnell. (N. D. Til., E. D., Woopwarp, D. J., Nov. 
3, 1939). 
The beneficiary of a life insurance policy who had 
been joined as a claimant in an interpleader action by 
the insurer was granted summary judgment although 
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into the date of plaintiff's invention without simul- 
taneously disclosing date of prior use on which it in- 
tends to rely. Th ntention that such information 
might be used to perpetrate a fraud on plaintiff was 
found to be without merit. 

Rose Silk Mi v. Insurance Co. of North 
America. (S. D. N. Y., Coxe, D. J., Oct. 6, 1939). 

1. In an action to recover on an insurance policy, 
plaintiff should pernuitted take the deposi- 
tion of an investigator employed by the defendant con- 
cerning statements him by other persons dur- 
ing the investigat e such matters are hearsay 
and are not rele to the subject matter. (Rule 
26H (b) 

2. If the not take deposition discloses the 
exact nature of nformation sought and it appears 
that such information is irrelevant, the court may or- 
der that the deposition shall not be taken, instead of 
deferring the matt to the taking of the deposition. 
(Rule 26 (b) 

| EpirorIAL >} It should be observed that the 
notice to take depositions need not state the matters 
to be covered in the proposed examination. Federal 
Rules of Civil Procedure, Rule 30 (a); Bennett v. 
The Westover, 11 S. D..N. Y., Dec. 13, 1938) 18 
Bull. 25, 27 F. Supp. 10; Saviol Vational Bank of 
Greece, et al ‘ ») N. Y., Nov. 16, 1938) 9 Bull. 
13, 25 F. Supp. 9 Gol v. Raleigh Manufac- 
turers, In D lass., July 25, 1939) 38 Bull. 21, 
28 F. Supp. 975; Madison v. Cobb. (M. D. Pa., Nov. 
10. 1939) 53 Bu 

It may, perhaps, be argued that the hearsay char- 
acter of the l desired should not bar the 
examination, since depositions may be taken not only 
for the purpose of eliciting evidence for introduction 
at the trial, but also for securing information that may 
lead to the disclosure of such evidence. (Rule 26 (b)) 
In Lewts U) 1 Air Lines Transport Corporation 
et al. (D. Cont une 7, 1939) 38 Bull. 16, 27 F. 
Supp. 946, Judge Hincks made the following observa- 
tions: “On cons ration, however, it becomes appar 
ent that the pr | depositions are authorized under 
Rule 26. Rules of Civil Procedure for District Courts, 
an. % A, ! ving section 723c, which contem- 
plates examinati merely for the narrow purpose 
of adducing testimony which shall be offered in evi- 
dence at the trial but also for the broad discovery of 
information wl may be useful in preparation for 
trial. The Rule es not restrict the examinations to 
matters relevant to the precise issue (alleged failure 
of cylinder No. 3 The only limitation is to matters 
‘relevant to bject matter involved in the pending 
action.’ . . . That the examination may develop use- 
ful informati vay of discovery which may not 
be admissible material upon the precise issue 1s 
aside from the ( e extent that the examina- 
tion develops useful information it functions success- 
fully as an instrument of discovery, even if it produces 
no testimony directly admissibk The examina- 
tion, under the rule, is not to be restricted to matters 
which are mat 1 or admissible 

In this resp the remedy by way of depositions is 

| of documents per 


much broader than the discovery 
> 7 7 | 24 
mitted uncet 1 


RULE 31—Depositions of Witnesses Upon Written 
Interrogatories Sub. (d)—Orders for the 
Protection of Parties and Deponents 

losebha |} v. John F. O'Neil. (S. D. Ni Vu 
ManpbetrAuM, D. J., Nov. 8, 1939). 
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An order that deposition should not be taken should 
not be made except upon good cause shown. 


RULE 33—Interrogatories to Parties 


Boysell Co. v. Carl Hale. (E. D. Tenn., S. D., 
Darr, D. J., Nov. —, 1939). 

1. The assertion that interrogatories constitute a 
“fishing expedition” is not a valid objection thereto. 

2. An objection to interrogatories in a patent suit 
on the ground that they do not seek information in 
respect to any particular machine or machines is too 
general since it would require the court to consider 
particularly each question propounded. 

3. An interrogatory by plaintiff in a patent suit 
calling for the furnishing of a model or specimen con- 
ditioned that defendant has answered questions to the 
effect that its machine does not infringe plaintiff's 
patent, is improper since it calls for a comparison. 

4. An objection that the party serving interroga- 
tories in a patent suit is seeking to recover a penalty 
from the defendant is not valid. 

5. A party may not properly object to interroga- 
tories in a patent suit on the ground that the party 
serving them has violated the antitrust laws, since such 
objection is in the nature of a “speaking” motion. 

Coca Cola Co. v. Dixi-Cola Laboratories, Inc. (D. 
of Md., Cnesnut, D. J., Nov. 30, 1939). 


1. Interrogatories need not be limited to ultimate 


facts but may relate to evidentiary matters and gen- 
erally to- any facts, not privileged, relevant to the 
issues. 

2. Interrogatories should be relatively few in num- 
ber and related to the important facts of the case, 
rather than very numerous and concerned with rela- 
tively minor evidentiary details. 

3. In only an exceptional case can more than fif- 
teen or twenty interrogatories be conveniently and effi- 
ciently submitted. If a more comprehensive examina- 
tion of the adverse party is desired, it should ordinarily 
he done by taking his deposition. (Rule 26 (a) ) 

4. Interrogatories requiring investigation or re 

search, or compilation of statistics, are improper. 
5. In an action for trade-mark infringement and 
unfair competition, defendant’s interrogatory request- 
ing the names of all persons having knowledge of al- 
leged acts of unfair competition is improper unless 
limited to customers of the defendant. 

6. A party should not be required by interroga- 
tories to furnish his adversary with the names of wit- 
nesses upon whose testimony he intends to rely and 
thereby limit himself in the introduction of testimony 
to certain named witnesses, but may be required to 
furnish names of persons known to him having a speci- 
fied connection with the controversy. 

U. S. v. American Solvents & Chemical Corpora- 
tion of California. (D. of Del., Nrecps, D. J., Nov. 8, 
1939). 

1. Interrogatories may properly involve disclosure 
of evidence. 

2. In an action by the Government to recover taxes 
for alleged illegal diversion of alcohol objections to 
defendant’s interrogatories on the ground that answers 
thereto would disclose the theory of presentation which 
would be employed to establish knowiedge on the part 
of defendant’s officers and agents, were overruled. 
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3. Interrogatories may be filed | 
fore answer. 

Elmer Auer v. Hershey Creamery C 
Avis, D. J., Nov. 9, 1939 

Interrogatories are proper as to any matters relevant 
to the issue, not admitted by the pleadings and which 
could be produced in evidence at the trial except mat- 
ters of self-incrimination, hearsay or individual ex 
emption or privilege. 


(D. of N. J., 


RULE 34—Discovery and Production of Documents 
and Things for Inspection, Copying, 
or Photographing 
Joseph Bennett v. Waterman Steamship Corpora- 
tion. (S. D. N. Y., Coxe, D. J., Oct. 5, 1939). 


In an employee’s action for personal injuries, de- 
fendant employer should not be required to produce 
“All statements made by witnesses and any and all 
persons to the insurance company as to the manner 
of the happening of the accident,’”’ since such state- 
ments are not evidence. 

[Epitor1AL Note: The following cases hold that 
the production of documents of the type referred to 
in the instant case may be required at the taking of 
depositions: Bough et al. v. Lee et al. (S. D.N. Y., 
Mar. 28, 1939) 24 Bull. 25, 28 F. Supp. 673; Kulich 
v. Murray et al. (S. D. N. Y., June 13, 1939) 38 
Bull. 14, 28 F. Supp. 675 

Irving Fluxgold v. U. S. Lines 
Coxe, D. J., Oct. 5, 1939). 

In an action for personal injuries aboard ship, the 
production of “statements of the captain or any other 
officer aboard the vessel as to the accident” should not 
be required since such statements are not evidence. 

Thomas P. Kenealy v. Texas Co. (S. D. N. Y., 
Coxe, D. J., Oct. 5, 1939). 

1. Production of documents should not be ordered 
in the absence of a showing of some adequate reason 
for the desired production and inspection. 

2. The rule does not permit a roving inspection of 
a promiscuous mass of documents but is limited to an 
inspection of those documents designated sufficiently 
to permit their identification with some reasonable de 
gree of particularity. 

3. Only those documents which constitute or con- 
tain material evidence in the case are subject to pro- 
duction. 

4. In an action for negligence, statements made by 
plaintiff’s fellow employees after the event as to the 
details of the accident are not evidence but are merely 
memoranda for use at the trial and, therefore, are not 
enbject te sroduction. The court expressly refers to 
decisions to the contrary in the same and adjoining 
districts, but declines to follow them. 

5. Production of all photographs made prior to 
institution of an action for negligence is too broad and 
should be limited to photographs of the site of the 
accident. 

Floridin Co. v. Attapulgus Clay Co. (D. of Del., 
Nietps, D. J., Nov. 7, 1939). 

1. In an action for patent infringement, an alleged 
prior inventor and prior user may be required to pro- 
duce the file of the application for his patent even 
though not material to the issues involved, since the 
contents of the application might have some bearing 
upon the credibility of the inventor as a witness or 
on his relationship with defendants. However, coun- 
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sel for moving party was directed not to disclose con 
tents to his client or any other person. 

2. After defendant in an action for patent infringe- 
ment has withdrawn his defense of a pfior patent, 
plaintiff may not insist upon the production of the 
application for such patent. 


{Eprror1AL Note: It may also be observed that a 
motion under Rule 34 may be addressed only to a 
party to an action and not to a third person. The 
Rule specifically says the court may order “any party” 
to produce, etc. Motions under Rule 34 addressed to 
persons other than parties to pending actions were 
denied in Egan v. Moran Towing & Transportation 
Co., Inc. (S. D. N. Y., Jan. 25, 1939) 24 Bull. 28, 
26 F. Supp. 621 and Federal Life Insurance Company 
v. Holod. (M. D. Pa., Oct. 31, 1939) 51 Bull. 13.] 


RULE 35—Physical and Mental Examination of 
Persons—Sub. (a)—Order for Examination 

Charles E. Bowles v. Commercial Casualty Insur- 
ance Co. (C. C. A. 4, PARKER, C. J., Nov. 6, 1939). 


1. An order for a physical examination is interloc- 
utory and not appealable. 

2. A judgment finally disposing of one claim for 
relief is appealable even though other claims remain 


undisposed of. (Rule 54 (b) ) 


RULE 38—Jury Trial of Rigat—Sub. (a)—Right 


Preserved 
Paul J. Bellavance v. Plastic-Craft Novelty Co. (D 
of Mass., Brewster, D. J., Nov. 6, 1939) 
1. An action for patent infringement is not triable 


of right by a jury if the complaint demands injunc- 
tive relief. 

2. An action to enjoin infringement of a patent in 
which trial by jury has been demanded may be stricken 
from the jury calendar since such actions are not tri- 
able of right by a jury. (Rule 39 (a)) 

3. The new Rules abolished only the procedural 
distinction between law and equity and not the dis- 
tinction between legal and equitable remedies. A dis- 
tinction must still be drawn between actions for legal 
relief and actions for equitable relief in order to de- 
termine whether a right to jury trial exists. (Rule 2) 

Pacific Indemnity Co. v. Ted McDonald. (C. C. A. 
9, Wicsur, C. J., Nov. 6, 1939). 

1. An action by a liability insurance company for 
declaratory judgment against its insured and a person 
claiming damages for injuries resulting from negligent 
operation of an automobile by insured is triable by 
jury as of right. 

2. Whether or not an action for declaratory relief 
is triable by jury depends on whether it would have 
been so triable if it had been brought at common law 
or in equity. 

3. <A party claiming damages for negligence against 
an insured person may not be deprived of his right 
to a jury trial by the bringing of an action by the 
insurer for declaratory relief. 


RULE 39—tTrial by Jury or by the Court—Sub. (a) 
—By Jury 
Paul J. Bellavance v. Plastic-Craft Novelty | (D 
of Mass., Brewster, D. J., Nov. 6, 1939 
An action to enjoin infringement of a patent in 


which trial by jury has been demanded may be stricken 


























DECISIONS ON FEDERAL RULES 


89 








from the jury calendar since such actions are not tri- 
able of right by a jury 

Howard W. Ford v. C. E. Wilson & Co., Inc. (D. 
of Conn., Hincks, D. J., Nov. 14, 1939). 

In an action for breach of a contract, for inducing 
such breach, and to set aside a fraudulent assignment, 
all legal issues were held triable of right by a jury. 
The court ruled that immediately upon rendition of 
verdict, court would proceed to take additional evi- 
dence on purely equitable issues and try them. 


RULE 41—Dimissal of Actions—Sub. (a)—Volun- 
tary Dismissal: Effect Therof—Paragraph (1) 
—By Plaintiff; By Stipulation 

Elizabeth R. Ingold v. William F. Ingold. (S. D. 
N. Y., Concer, D. J., Oct. 26, 1939). 

Parties to an action may not stipulate for its dis- 
missal without the knowledge or consent of the plain- 
tiff’s attorney and thereby defeat any interest which 
the lattér may have in the law suit 


RULE 42—Consolidation; Separate Trials—Sub. 
(a)—Consolidation 

Reliance Life Insurance Co. v. Fred Fancher. Ervin 

C. Burgess Reliance Life Insurance Co. (W. D. 


Mo., C. D., Cotter, D. J., July 13, 1939). 
Consolidation of an action by an insurance company 
against the estate of the insured for a declaratory judg- 


ment on a life insurance policy with an action against 
the same company by the beneficiary of another policy 
on the life of the ne insured was denied even though 
the two cases involved the same issues of fact, on the 
ground that the burden of proof in each case rested on 
a party standing in a different relative position and a 
consolidation would result in confusing complications. 
Sub. (b)—Separate Trials 

Seaboard Terminals Corporation v. Standard Oil 
Co. of N. J. (S. D. N. Y., MANpELBaumM, D. J., Nov. 
14, 1939). 

1. Separate trial of the issue of the statute of lim- 
itation may properly be ordered in a complicated action 
since a determination of that issue may dispose of the 
entire controversy 

2. Either plaintiff or defendant may seek a separate 
trial of one or more of the issues in an action. 


RULE 43—Evidence—Sub. (a)—Form and 
Admissibility 

U. S. v. Aluminum Co. of America. (S. D. N. Y., 
Carrey, D. J., Nov. 1, 1939). 

In an action for conspiracy, Federal court in New 
York held that the New York rule renders admissible 
in evidence against the conspirators the conduct of 
any member in furtherance of the alleged conspiracy, 
if there is sufficient evidence to permit a jury to find 
that a conspiracy existed; and that the New York law 
does not require proof of such conspiracy to be strong 
enough to make it the jury’s imperative duty to find 
in the affirmative if the question were to be submitted 
to it, which is the rule in some other jurisdictions. 
The Federal court then applied the New York rule 
and admitted such evidence when the only foundation 
laid was that held sufficient by the more liberal New 
York rule. 

Sub. (b)—Scope of Examination and Cross- 

Examination 

Peterson Construction Co. v. LaFayette County, 

Wis. (W. D, Wis., Stone, D. J., Nov. 28, 1939). 





The superintendent of construction employed by a 
corporate party is not such an “officer, director, or 
managing agent” of the corporation, as to permit him 
to be adversely examined by the other party, since 
such superintendent is vested with only limited au- 
thority. 


RULE 52—Findings by the Court—Sub. (a)— 
Effect 

U. S. v. Appalachian Electric Power Co. (C. C. 
A. 4, Cuesnut, D. J., Nov. 6, 1939). 

1. In an action by the Government to enjoin the 
construction of a dam, without license therefor, across 
an alleged navigable stream, the court found that the 
stream was not navigable and dismissed the action. 
The court of appeals regarded a careful review of the 
evidence particularly necessary in view of the impor- 
tance of the case but declined to set aside the findings 
of the court, there being no clear error in respect 
thereto. 

2. The provision of the Rules that findings of fact 
are to be accepted on appeal unless clearly wrong is 
but the formulation of a rule long recognized and ap- 
plied by courts of equity. 

Tulsa City Lines, Inc. v. May Mains. (C. C. A. 10, 
Bratton, C. J., Nov. 8, 1939). 

Denial of motion for additional findings of fact and 
conclusions of law is not error if those made aff rd 
a clear understanding of the basis of the decision. 





RULE 53—Masters—Sub. (b)—Reference 

Ludwig S. Schlessinger v. David A. Ingber. (S. D. 
N. Y., Huvsert, D. J., Aug. 2, 1939). 

In an action for infringement of a patent against a 
non-resident partnership, the questions whether de- 
fendants have a regular place of business within the 
jurisdiction of the court and whether the person upon 
whom the summons was served is such as to make 
the service binding upon defendants, may be referred 
to a special master for determination. (Rule 4 (d)) 
Sub. (e)—Report—Paragraph (2)—In Non-Jury 

Actions 

In the Matter of Connecticut Co. Re: Claim of Nora 
Mulcahy (C. C. A. 2, CrarK, C. J., Nov. 6, 1939). 

1. A master’s finding of negligence in a claim for 
personal injuries against traction company whose af- 
fairs were being administered by the bankruptcy court, 
should be accepted unless clearly erroneous. 

2. A master’s report should not be rejected solely 
because it does not contain findings of ultimate facts 
sufficient to sustain his conclusions, but may be re- 
turned for clarification. 


RULE 54—Judgments; Costs—Sub. (b)—Judg- 
ment at Various Stages 
Charles E. Bowles v. Commercial Casualty Insur- 
ance Co. (C. C. A. 4, Parxer, C. J., Nov. 6, 1939.) 
A judgment finally disposing of one claim for re- 
lief is appealable even though other claims remain 
undisposed of. 


RULE 56—Summary Judgment—Sub. (a)—For 
Claimant 
U. S. and Holton V. Noyes (intervener) v. Adler's 
Creamery, Inc. (C. C. A. 2, CHase, C. J., Nov. 13, 
1939). 
In an action by the Government for a mandatory 
injunction to compel a milk handler to comply with 
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a marketing agreement order by making payments for 
a period during which operation of 1 rder had been 


suspended, a preliminary injunction was reversed. The 


court suggested that after defendant ered, a mo 
tion for summary judgment could be made, entailing 
very little more delay. Dissenting opinion suggests the 
desirability of an amendment t the rules so as te 
permit plaintiff, as well as the defe1 t, to move for 
summary judgment without waiting the filing o 
an answer 
Sub. (b)—For Defending Party 
Gasifier Ma ufacturi { [ l Voto ( 


Gasifier Manufacturing ( vy. WI Votor Co. (I 
D. Mo., E. D., Cotter, D. J.. Oct. 9, 1939 


1. Summary judgment may be granted in an action 
for patent infringement in which the parties are in 
agreement on all points except the equivalency of d 
fendant’s device if, by objective examination of botl 
devices, the court is able to determine the question of 
similarity and thus resolve the issue infringement 


1 44 


In a companion case the urt was unwilling ro make 
a similar disposition of the same issue by examinatiot 
of blue prints only of the devices 

2. Summary judgment should be granted in a jury 
action if it appears from the record on the motion that 
the court would direct erdict were the case to go 
to trial. 

Lip Lure, Inc. v. Bloomingdale Bi nc. (5S. D: NN 
Y., Concer, D. J., Oct. 26, 1939 

1. Motion by defendant in trademark action fo 
summary judgment denied because defenses presented 
issues of fact. 

2. The usual practic f denvit tions tor su 
mary judgment in patent cases is equally applicable 
to trademark cases. 

Mutual Life Insurance | f A v. Martin 
O’Donnell. (N. D., Ill., E. D.. W WARD, D. | 
Nov. 3, 1939). 


The beneficiary of a life insurance policy who had 
heen joined as a claimant in an interpleader action by 
g 

he was charged by the other claimants, next to ki 
of the insured, with having exercised undue influence 


the insurer was granted summary judgment althoug! 


upon the insured, there being no competent, relevant 
or material evidence to support such charges. (Rule 22 
Willie Nickelson v. Nestles M Products Corpo 
ration, Inc. (C. C. A. 5, Hotmes, C. J., Nov. 8. 1939 
A complaint charging that defendants refused to buy 
milk from the plaintiff in pursuance of an alleged 
agreement entered into by em in restraint of trade 
presents an issue of fact requiring answer by the de 
fendants and therefore should not be disposed of 1 
summary judgment before answer 


Sub. (d)—Case Not Fully Adjudicated on Motion 

J. S. Delaney v. Markham & Calloz nce. (D 
Ore., Fer, D. J., Nov. 15, 1939 

1. When summary judgment is denied because of 
the existence of issues upon which evidence should he 
adduced, the court may make an order specifying thos: 
issues which are admitted and those which remain t 
be tried. 

2. Although the doctrine of stare decisis should 
be applied in the interpretation of the Rules, t 
of the decisions under a particular Rule should bh 
considered, 





ASSOCIATION JOURN AL 





Sub. (f)—When Affidavits are Unavailable 


Wyatt D. Shu cy One v. Manufacturers & Trad 

rs Trust Ca. YH has dD. Shultz oF Une Vv VM muta 
turers & Traders Trust Co. (W. D. N. Y BURKI 

i. 3., cm 25, 1939 

Consideration of 4 motion for summat idgment 
| lof ] - ] +1 ; } 
should not be deferred to permit depositions Yr 
taken bv the opposing party in the absence e clea: 
l ll D til ppt Y party mm 1? abser Ciea 
showing of the facts, a specification of the persons 
sought to be examined, and what facts ea likel 


RULE 57—Declaratory Judgments 
Pacific Indemnity Co. v. Ted McDonald ae 
Y V\ ILBUR, ( | . Nov . 1939). 
l \n action by a liability insurance « 
leclaratory judgment against its insured and a perso 
claiming damages for injuries resulting from negligent 


| 
operation of an automobile by insured is triable by 


jury as of right. (Rule 38 (a)) 


2. Whether or not an action for de itory relief 





1 
s triable by jury depends on whether it would have 
been so triable if it had been brought at mon law 
or in equity Rule 38 (a)) 

3. A party claiming damages for negligence against 
an insured person may not be deprived is rig 
to a jury trial by the bringing of an action by the in 
suret for d 1 eel (R le 38 


Sub. 





RULE 60—Relief from Judgment or Order 
(a)—Clerical Mistakes 


Stentor Elect lanufacturing ( 
( (D. of Del., Nu s, D. J., Nov. 28 

. Juagnk I it contract action ma ectec 
to include interest in compliance with t th 


ppropriate state 


RULE 73—Appeal to a Circuit Court of Appeals— 
ub. (g)—Docketing and Record on Appeal 
avy I j ; ( ; r y 


i i I d Sta VM utual Lite } 
i orcester Ma ( ( * \ 8, Py} R ( ct. 28 
1939 

l. Before the expiration of the 90-day period 
fling the record on appeal as extended order of 
he district court, appellant filed a partial record only 
ind after the expiration of such pe btained ar 
ex parte ordet rom the court < ipp granting 
further extension of time in which to fil e complet 
eCcorgd Che ip ellec noved t Ss S ( pea 
Held, motion should be denied 

2. The circuit courts of appeals are without autho 
t grant tion 10 i new l e 2 ind 

i app llan S wnabl I rocure ecord 
1e to the ncapacit ( tl ( t ret irnis 

inscript. Such a m S ld ti é 

l court prio! ip] | 

3 \ circuit ¢ t ppeals 1 lea 

) le 1! the | i b I] r [ ( 
bill of review before rendition of  iuds ; or 


ippellate court 
RULE 86—Effective Date 
1] neo ¢ / nN Shurt - ] j 
N. D. Cal., S. D., St. Sure, D. J.. Feb. 2. 1939 


In an action for damages under the antitrust laws. 
complaint failing to comply wit] née Rule S eld 
insufficient, although the complaint wv led 


| y 4 7 ‘ 
e effective date thereof 


















































THE AMERICAN PATENT SYSTEM 





The American Patent System 
(Continued from page 16) 
of activity. As Dr. Karl Compton, President of the 
Massachusetts Institute of Technology, pointed out: 
“The most significant of all recent encouraging 
signs is the phenomenal growth of the Farm Chem- 
urgic movement which is destined to succeed because 
it is based on the new philosophy of creating new 
wealth and new opportunity for all rather than the 
age-old instinct of taking wealth from others.” 


Thomas Edison as a Creator of Wealth and 
Employment 

It is said that the inventions of Edison alone are 
responsible for industries now having a capital of 25 
billion dollars and employing 2 million people. Oppor- 
tunities are still open under our patent laws to individ- 
ual inventors to duplicate Edison’s performance. 
Chemical inventions relating to improvements in the 
manufacture of automobile tires during the last 12 
years are said to have saved over 500 million dollars to 
the people of the United States. We should also bear 
in mind that our chemical inventions have freed us 
from dependence upon foreign monopolies, as we are 
now producing, for example, ammonia and nitrates 
synthetically and are relieved of the necessity of im- 
porting nitrates from abroad. Of course, the import- 
ance of patents in the chemical, metallurgical, aircraft 
and armament industries for national defense is self- 
evident. Due to the inventions in the chlorination of 
water, the typhoid fever death rate has been reduced in 
the last 25 years from 22.5 to 1.3 deaths per 100,000 
population. 

In the words of Richard C. Patterson, Jr., Assistant 
Secretary of the Department of Commerce, before the 
Temporary National Economic Committee: 

“In the long run, new processes and new products 
offer our greatest hope for progressive rise in the 
standard of living and for increased opportunities of 
leisure time. We believe that an effective patent 
system is an important factor in fostering invention 
and furthermore in bringing about the partnership 
of new ideas and speculative capital, which is so 
necessary to make the discovery bear fruit.” 

In answer to those who raise the cry of “technological 
unemployment,” reference to the following figures 
might prove instructive: According to figures of the 
National Industrial Conference Board, based on the 
15th census of the United States (quoted from “Men 
and Machines,” a publication of the National Associa- 
tion of Manufacturers), between 1870 and 1937, while 
our population increased 218 per cent, those engaged in 
gainful occupations increased 290 per cent—and this 
during the period of the most intensive development of 
the machine. It is estimated that one million direct 
and indirect jobs in the horse and buggy business have 
been replaced by about 6,000,000 new jobs in making, 
selling and servicing the automobile. And where, after 
the Civil War, it required 324 workers for each thou- 
sand population to produce the goods and services then 
needed, in 1930 it took 398 workers per thousand to 
produce the goods and services needed, because we are 
now using more goods and more things than our an- 
cestors. True it is that in this process of development 
and expansion, certain workers have at times become 
temporarily unemployed; but each temporary disloca- 
tion is followed by a period of expanded employment 
and a greater variety of jobs. 


American Industry 


Referring to “Men and Machines,” (a publication of 
the National Association of Manufacturers), we find 
that 15 major industries developed in the 67 years be- 
tween 1870 and 1937, in which the estimated employ- 
ment in July, 1937, was over a million and a half. 
These industries are: 


Estimated 

July 1937 

Employment 

Automobiles and parts.............. 513,800 
Electric machinery and supplies... ... 333,700 
Rayon products and manufacturing. . . 153,000 
Se eer 100,500 
Rubber tires and inner tubes ........ 75,600 
Radio and phonographs ........... 58,700 
Refrigerators and refrigerating... .. 50,600 
Tin cans and tin ware ............. 39,000 
6 gf rer eee 32,100 
Se GE caidas beside: cwae -sbicicpens 32,100 
Electric railroad cars ............-. 25,200 
Cash registers and computing machines 31,000 
Aluminum products .........:..... 30,300 
Typewriters and materials .......... 26,900 
Lighting equipment ................ 26,600 
eo eakad 40h ale enedentaein 1,529,100 


Behind all of this direct employment, of course, lies 
a vast field of indirect employment based upon prepar- 
ing raw materials, servicing, etc., which has been esti- 
mated at a total of 15,000,000. 

Further statistics and information can be obtained 
from Volume X of the U. S. Census Reports (“Twelfth 
Census of the United States, 1900”), “Manufactures,” 
Part IV, “Special Reports on Selected Industries” ; 
from the September, 1937, issue of “Chemical and 
Metallurgical Engineering”—‘“Facts and figures of the 
American Chemical Industry”; and from the August, 
1936, issue of “Factory Management and Maintenance” 
—‘‘What Industry Means to America.” 

As stated by Dr. Bush, President of Carnegie Insti- 
tution, Washington, D. C.: 

“There is no question, however, that the whole 
trend of invention, the whole trend of the introduc- 
tion into industry of new devices and new ways of 
doing old things, has been to greatly increase employ- 
ment in the long run and in the end, so that it works 
in both ways; it produces in my opinion a temporary 
and local disruption, but in the long run and over a 
considerable period generally increases the standard 
of living and increases enormously the potential 
employment.” 

Patents may be likened to acorns, and we may recall 
the old adage that great oaks from little acorns grow. 
During the last one hundred and fifty years, the Ameri- 
can inventor’s inventive faculties have created inven- 
tions of every conceivable nature. It may not be amiss 
to quote Robert G. Ingersoll’s famous Thanksgiving 
Sermon: 

“It is a long road from the savage to the scientist 

from a den to a mansion—from a flickering rush 
to the are light—from a hammer of stone to the 
modern mill—from a floating log to the steamship— 

from a sickle to a reaper—front a hand loom to a 

Jacquard—a Jacquard that weaves fair forms and 

wondrous flowers beyond Arachne’s utmost dreams- 

a long way from the trumpet to the telephone, the 

telephone that transports speech as swift as thought 

and drops the words, perfect as minted coins, in 
listening ears—a long way from a fallen tree to the 
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beasts 


tact 


sinews of 
appearance to 


suspension bridge—from the dried 
to the cables of steel 


from fact to reason.”’ 


from 


What Has Developed from Some Famous Patents 

As a few outstanding examples of how patents, like 
acorns, have grown into majestic oaks in the form of 
huge industries, the following may be cited: 

From Bell’s telephone patent grew the enormous 
telephone communication system, so that today one 
can telephone anywhere in the United States and almost 
anywhere in the entire world. 

From Morse’s telegraph patent developed the whole 
network of telegraph lines connecting the entire nation 
and bringing the farthest corner of the United States 
into instant communication at the click of the telegraph 
key. 

From the Wright Brothers’ airplane patent devel- 
oped the wh. le flying industry, and the resulting flights 
which can be made seem limited only by man’s imagi- 
nation. 

The Sholes’ typewriter patent developed another 
great industry and opened up a wide field of employ- 
ment for women. 

Edison’s dim carbon filament lamp has blazed into 
the brilliant tungsten electric lamp lighting the country 
with an estimated four to ten billion candlepower, or 
fifty to one hundred billion lumens, every night. An 
estimate has just been made that the cost of lighting 
the average American household with electricity 
amounts to only $1.71 per month, whereas it would 
cost $346.65 per month if candles were used for an 
equivalent amount of light, and it would require the 
burning of 5,778 candles weighing a total of over 1,000 
pounds. 

Truly, a person would have to be blind not to realize 
the importance of inventions and patents to the United 
States. 

The development of radio has created direct employ- 
ment for more than a quarter of a million people in 
America, and many thousands receive indirect employ- 


ment and benefits from it, and the entire American 
public receives great enjoyment from it every day and 
night. 


Comforts and Conveniences Secured 


conveniences we 
daily take for granted shows how they are all built upon 
inventions and patents—household applicances, the 
sewing machine, the refrigerator, the telephone, the 
electric light, the radio, the automobile, the locomotive, 
the steamboat, air conditioning, television, and so on. 
The New York World’s Fair, with its World of To- 
morrow, was a dynamic portrayal of the vital role 
played by inventions in our life and in our nation. 

It seems fitting to refer to the words of our first 
president. In his first annual address to Congress, 
dated January 6, 1790, George Washington made this 
observation with respect to the encouragement of in- 
vention : 

“The advancement of agriculture, commerce, and 
manufactures by all proper means will not, I trust, 
need recommendation; but I cannot forbear inti- 
mating to you the expediency of giving effectual en- 
couragement as well to the introduction of new and 
useful inventions from abroad as to the exertions of 
skill and genius in producing them at home.” 
Thomas Jefferson is often quoted as having an ab- 

horrence of monopolies; yet in his commentary on an 


A glance at all the comforts and 


early Act of Congress dealing with patent grants he 
said: 
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“An Act of Congress authorizing the issue of pat- 
ents for new discoveries has given a spring to 
invention beyond my conception. Being an instru- 
ment of granting the patents, I am acquainted with 
their discoveries. 

“Many of them indeed are trifling, but there are 
some of great consequence which have been proved 
of practice, and others which, as they stand in the 
same proof, will produce great effect. 

“In the arts, and especially in the mechanical arts, 
many ingenious improvements are made in conse- 
quence of the patent right giving exclusive use of 
them for fourteen years. 

“Certainly an inventor ought to be allowed a right 
to the benefit of his invention for some certain time. 
Nobody wishes more than I do that ingenuity should 
receive liberal encouragement.” 


Summary of Present Situation 


It is my opinion that the situation may be summar- 
ized as follows: 

1. The United States has the best patent system in 
the world. 

2. Abolishing the American patent system would 
tend to disrupt and even destroy the present industrial, 
and social system, and put us at the mercy of foreign 
nations, particularly the totalitarian states 

3. Impairing the American patent system would 
impede the progress of the United States 

4. Making fundamental changes in our patent system 
would destroy the incentive to make inventions. 

5. The constant stimulation of invention is essential 
for the progress of the United States. 

6. Increasing the national income and wealth of the 
United States can be effected by inventions and patents. 

7. Raising the standard of living of the American 
people has been accomplished heretofore by inventions 
and patents, by giving the people more goods and serv- 
ices than even kings enjoyed in yesteryear ; and inven- 
tions and patents will continue to raise that standard 
of living to undreamed of heights. 

8. Inventions and patents have increased employ- 
ment in the past, and can increase it in the future. 

9. Increased wages of employees have been and can 
be effected by inventions and patents. 

10. Decreased working hours, with resultant in- 
crease in leisure time, have come about through inven- 
tions and patents. 

11. Improved working conditions have been realized 
through inventions and patents. 

12. Decreased prices of products have been brought 
about by inventions and patents, thus placing more 
goods within the reach of all. 

13. Improved quality of goods and services through- 
out the nation has been brought about by inventions and 
patents. 

14. Government expenditures have been made pos- 
sible by revenues from industries based upon inven- 
tions and patents constituting the foundation of our 
present system of production and creation of wealth. 

Careful reflection will show what an important part 
inventions and patents have played in our development, 
and how they are woven throughout the fabric of our 
industrial and agricultural system and our social life. 
3y stimulating inventors to exercise their creative fac- 
ulties, we shall be able to create new inventions and 
new wealth. It is only in this way that we shall be 
able to break the present depression and return the 
nation to prosperity. 
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NEWS OF CITY BAR ASSOCIATIONS 


Bar Association of the City of 
Boston 

The activities of the Bar Association 
of the City of Boston during the past 
year have covered a wide field. A course 
of fourteen lectures on the conduct of 
litigation, contributed by members of the 
Association, was given to an audience 
of from 400 to 800 attending each lec- 
ture. The Association also sponsored a 
course of lectures on administrative law 
given at the Harvard Law School. One 
of the results of the success of tl 
courses was recognition by the commit 
tee on award and merit of t 
Bar Association in a citation “for con- 
ducting the best organized law institutes 
in post given in 
any large city.” 
continued 
a series of lectures on the new federal 
rules of procedure, given by 
Holtzoff, special assistant to the Attor- 
ney General of the United States. This 
course is now 
completion. It 


fF ¢«L 
tHies¢ 


1e American 


law school education 


This year we have 
1 


our educational course with 


Alexander 


nearing its successful 
will be foll 


lowed by a 


course on Probate Practice and Trusts 

Following an investigation into the 
condition of affairs in the office of the 
clerk of the Superior Civil Court for 


Suffolk County, the Association caused 
proceedings to oust the clerk to be 
brought in the Supreme Judicial Court 
These proceedings resulted in the 
ignation of the clerk on the eve of trial 
Similar proceedings were subsequently 
instituted against the sheriff of the same 
county, which likewise was followed by 
his resignation on the morning of the 
day set for trial. Indictments have been 
found by the grand jury against botl 
of these officers. 


res- 


Mf achiucatt 
Viassachuse S 


The publication of the 
reports had been intolerably delayed 
The Bar Association went to the le 
lature for relief and, other 
bar associations of the State, finally suc 
ceeded in securing the 
act removing the office of reporter of 
decisions entirely from politics by con 
ferring the appointment of the reporte: 
upon the Supreme Judicia 


= 
1S- 


joined by 


passage OI an 


1 Court 
During the year, in addition to its 
annual bench and bar dinner, the As 


sociation gave several luncheons, one of 


which was in honor of Baron Wright 


Lord of Appeal in Ordinary, formerly) 


Master of the Rolls, and one of the 
highest ranking judges of the British 
Empire. 

The standing committees of the Asso 


ciation have been active and effective 


in their work throughout the year. The 

[No annual meetings of State Bar Associations 
have been reported to the URNAL sin iT 
last issue.] 


ymmittee on amendment of the law ex 
imined and considered more bills pro- 
ysed to the legislature than in any pre- 
ious annual session. One hundred and 
sixteen bills and the report of the judi- 
cial council were discussed by the com- 
ittee, and action was taken by it, and 
recommendations were made to the_leg- 


slature on sixty-six of these bills 
ind upon various parts of the re- 
port of the judicial council. The griev- 
ince committee has considered and 


icted upon many complaints, and the 
pecial committee of the junior bar, co- 
yperating with the Massachusetts sec- 
tion of the junior bar conference of the 
\merican Bar Association, has given 
receptions for the newly admitted mem- 
bers of the bar at the Association rooms. 

Space does not permit a further de- 
scription of the activities of the Asso- 
ciation for the year now closing. They 
vere many and were unusually varied. 
[his is only a brief sketch of what this 
Association has succeeded in doing fot 
the benefit of the profession and for the 
public good. 


Ph 





Philadelphia Bar Association Has 
Active Year 
[he Philadelphia Bar 
is been quite active during 
1939, having had four regular 
special meetings. 
The committees legislation, 
iminal justice and law enforcement, 
ind civil judicial procedure have been 
unusually active in reviewing and pro- 
noting legislation, though in this re- 
spect many of our proposals have not 
been received by the Legislature in the 
manner we could hope for. 


Association 
the 
and three 


year 


on civil 


The committee on unauthorized prac 
tice of the law has been policing the 
situation quite successfully 
Through its efforts, agreements have 
been entered into between the Philadel 
phia Bar Association and the Fiduci- 
ries Association of Philadelphia, the 
Philadelphia Real Estate Board, and the 
Philadelphia County Medical Society, 
which should be helpful in limiting the 
field in which the activities of these 
groups might be considered as infring- 
ing on the practice of law. At our 
March, 1939, meeting we had Stanley 
B. Houck with us as our guest 
speaker. 


le cal ° 


and 


Several years ago our committee on 
meetings instituted a yearly program 
calling for about eight or nine seminar 
lectures covering current legal topics, 
to be given about one month apart. 
which are free to our 


[hese lectures, 


members and to the law school students 
at the University of Pennsylvania and 
Temple University, have been received 
with growing interest, the 
at each seminar numbering between 200 
and 250. The committee on meetings 
also arranged a social outing, which 
held at a local club last 
September. This was an innovation for 
the usually staid old Philadelphia Bar 
but met 
approval of our members; so 
in fact, that we are planning 
ilar outings for 1940. 


attendance 


was country 


\ssociation, with the hearty 
much so, 
two sim- 
A special committee was appointed 
in 1938 to consider the advisability of 


Philadel- 
In September of this year the 


having an integrated bar in 
phia. 
committee filed its report recommending 
the adoption of legislation that would 
give to members of the bar 
cial district in Pennsylvai 


in each judi- 
ia the priv- 
ilege of forming an integrated bar in 
such district. Our board of 
has gone on record as opposing the pro- 
posal. A special meeting of the 
ciation will be held in the early part of 
January, 1940, to consider and act upon 
the committee’s recommendation. 

The committee of the 
watchdog ethical standards in 
Philadelphia, making investigations of 


governors 


asso- 


censors is 


over 


those lawyers against whom complaints 
are filed by their clients and petition- 
ing the court for disciplinary action in 
appropriate cases. In mi 
work of this committee is the 
portant carried on by 
In 1939 to 151 complaints have 
been investigated and disposed of. The 
committee and the board of governors 
are on record as opposing the reinstate- 


uny respects the 
most im- 
the association. 
date 


ment of any disbarred lawyer except for 
demonstrated error or mistake commit- 
ted in the original order of disbarment. 
This question has become of consider- 
able importance recently, because of the 
filing with the courts of petitions for 
reinstatement by former attorneys. 

In January of 1938 the Association 
began publication of a monthly maga- 
zine, “The Shingle.” It deals briefly 
but comprehensively with topics of 
legal and semi-legal nature which are 
of interest to the bar. 

You are no doubt aware of the ex- 
periment under way in Philadelphia as 
in other cities and known as the 
“Neighborhood Law Office Plan,” orig- 
inated by the local chapter of the Na- 
tional Lawyers Guild. At the annual 
meeting of the Philadelphia Bar Asso- 
ciation held Dec. 5, 1939, the problem 
of making legal services available to all 
persons, regardless of their income, was 











—£  —_——-—-—-— © a —_— 





eferr 
ition 
ind re 
ipenil 

gre 
nuch 


Phila 


ind i 
nittes 

Ma 
ward 


he A 


tion 


You 
pera 
ing Vv 


Th 


Ni 
unde 
perir 
Guil 
three 
since 
with 
Jan. 
been 
in m 
to cf 

TI 
tee I 
unde 
mitt 
prac 
Offic 
com 
regi 
plan 

4 3 
fina: 
offic 
ice 
pub 

ser 

T 
atic 
whi 
mit 
ver 

77. 

bor 

sta’ 
sult 
inte 
ent 
21: 
ma 
the 
the 
the 
clu 
fai 
sal 
otl 


it 
La 
so 











for 


on 
ra- 
fly 

of 


ire 


as 











— eo eee ++—— 


Ee 





News or City Bar ASSOCIATIONS 95 





eferred to our committee on public re- 
itions and the bar for its consideration 
nd report back to the association. The 
pening of neighborhood law offices by 

group of local attorneys has caused 
uuch comment both pro and con in 
*hiladelphia, and we anticipate a large 
nd interesting meeting when the com- 

\ittee submits its report. 

May I say that we are looking for- 
vard with the keenest anticipation to 
he American Bar Association Conven- 
tion in Philadelphia next September? 
You may be assured of our fullest co- 
yperation to the end that the 1940 meet- 
ng will be a memorable one. 


£3 c 





The Philadelphia Neighborhood 
Law Office Experiment 

Nine offices at present are operating 
under the neighborhood law office ex- 
periment of the Philadelphia Lawyers’ 
Guild. Six were opened on Nov. 1, and 
three additional offices have opened 
since. Agreements have been signed 
with two more, which are to open on 
Jan. 2, and a twelfth agreement has 
been signed with a partnership already 
in neighborhood practice, which desires 
to come in under the plan. 

The neighborhood law office commit- 
tee has no financial interest in any office 
under the plan. It is a supervising com- 
mittee, setting up certain standards of 
practice and a minimum fee schedule. 
Offices signing agreements with the 
committee agree to be guided by the 
regulations, which are a part of the 
plan. 

The test of the plan will not be the 
financial success or failure of individual 
offices, but whether or not legal. serv- 
ice is being brought to a section of the 
public not heretofore enjoying such 
service. 

The results of the first month’s oper- 
ation do not furnish sufficient data upon 
which to base an opinion. The com- 
mittee in charge, however, has been 
very much encouraged to find that 
77.5% of the clients visiting the neigh- 
borhood law offices during the month, 
stated that they had never before con- 
sulted a lawyer for any purpose. It is 
interesting to note that 65% of the cli- 
ents were male and 35% female; that 


21% were unemployed; that approxi- 
mately one-half of the females gave 
their occupation as “housewife,” and 


that the spread of occupations among 
the male applicants was wide, and in- 


cluded skilled and ordinary laborers, 
farmers, teachers, clerical workers, 
salesmen, domestics, and mumerous 


other categories. 

In order to participate in the plan, 
it is unnecessary to be a member of the 
Lawyers’ Guild or of any other bar as- 
sociation. 


No paid advertising is used for the 
plan, and there is no paid publicity staff. 

A “blue ribbon jury,” consisting of 
prominent lawyers, deans of law schools, 
professors in universities, and sociolo- 
gists, has been formed for the purpose 
of observing the plan. No member of 
the Guild is permitted to serve on this 
jury, and service thereon does not im- 
ply endorsement of the plan. The 
junior section of the Philadelphia Bar 
Association has delegated a member to 
serve on this group. This committee 
will not be called together for several 
months, at which time studies now 
being made by a graduate fellow of the 
University of Pennsylvania Law School, 
and statistical data of every description, 
will be presented for its consideration. 
Members of this “jury” will be priv- 
ileged to visit any of the offices at any 
time, for observation purposes. 

An interesting development has been 
the receipt of two applications from 
lawyers already practicing in neighbor- 
hoods having established neighborhood 
law offices, desiring to come in under 
the terms of the plan. 

Much interest has been shown both 
by the public and members of the bar 
in the operation of the plan. Inquiries 
received from bar association commit- 
tees of other cities indicate that the suc- 
cess of the plan in Philadelphia would 
probably lead to the establishment of a 
similar plan elsewhere. 


R. D. A. 





Detroit Bar Association 

One of the most significant activities 
of the Detroit Bar Association during 
the past few years has been the work 
of its committee on legal education and 
admission to the bar. This committee 
has interviewed and secured question- 
naires from all candidates for admission 
living in Wayne county. The question- 
naires with the recommendation of the 
committee have been given the state bar 
examiners and have proved very helpful 
to them. Our committee has further 
conducted appropriaté induction cere- 
monies in both the federal and state 
courts for admission of the successful 
applicants. In the class just admitted 
there were an unusual number of sons 
of both lawyers and judges. These cer- 
emonies are conducted with the cordial 
approval of the courts, in a dignified 
and impressive manner, serving to im- 
press upon the candidates the importance 
of the occasion. 

Our luncheon committee is function- 
ing as usual. 

Recently we honored Dean E. Blythe 
Stason of the University of Michigan 
Law School, and more recently the 
mayor-elect of the city, Hon. Edward 
J]. Jeffries, himseif a lawyer. 

Some of our sections have been very 


active, many meetings having been held 
which have been addressed by practic- 
ing lawyers and judges on subjects 
deemed to be of current interest. It 
has been suggested to our association 
by the state bar that a plan be worked 
out whereby some of our sections might 
visit up-state local associations and it is 
hoped that this can be done. Finally, 
our junior bar is particularly active. 
It sponsored a very successful banquet 
for the newly admitted members of the 
bar. It is conducting a series of legal 
studies designed particularly to assist 
the younger members. The junior bar, 
at the request of Judge Homer Fergu- 
son, who is conducting a one-man grand 
jury investigation of gambling in De- 
troit, appointed some ten of its mem- 
bers dollar-a-year assistants to the court, 
and these men have rendered valuable 
service in briefing difficult questions of 
law for the court. Other committees 
of the association are actively func- 
tioning. 
F, D. S. 





Cleveland Bar Association 

The reduced budget available for the 
administration of justice in Cuyahoga 
County has brought the courts and the 
lawyers closely together in a mutual ef- 
fort to solve their problems; the spirit 
of cooperation which has now developed 
is a matter of great satisfaction to the 
bench, bar, and the press. 

It has resulted in the establishment 
of the pre-trial docket, which came into 
being Sept. 5, 1939. From Sept. 5 to 
Nov. 17, three judges in the Court of 
Common Pleas, only one of whom spent 
all of his time on the pre-trial docket, 
considered 2,882 cases. 872 cases were 
settled or dismissed without prejudice 
or for want of prosecution; in 152 cases 
juries were waived; in 495 cases juries 
of eight were accepted by counsel and 
in 56 cases juries of six. Time of 4,140 
jurors was entirely saved, and, assum- 
ing that each case would take one and 
one-half day’s trial, there has been an 
apparent saving to the county of $18,- 
630.00 for jury sérvice alone. 600 cases 
which have gone through the pre-trial 
procedure are now ready for trial, and 
during the January, 1940, term of court 
it will be necessary to have only one 
pre-trial judge sitting. Chief Justice 
Homer Powell of the Court of Common 
Pleas is of the opinion that the pre-trial 
system will substantially reduce the 
elapsed time between filing and trial of 
a case. This accomplishment has been 
possible only because of the fine under- 
standing and cooperation between the 
lawyers and the judges. 

It has resulted in the promotion and 
operation of a court relations commit- 
tee, which will confer with the judges 
of the Court of Common Pleas, the Pro- 
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bate Court, and the Municipal Court of 
f jointly 


Cleveland, for the 
considering future matters in the dis 
The judges of thes 


purpose < 


position of cases. 
courts have expressed their willingness 
and a desire to discuss their problems 
with this 
that with a united front the bench and 


s our belie f 


committee. It 
bar can better serve litigants, our cit 
and the community at large 

The Ohio State Bar 
to Cleveland for its fall meeting during 


as the I 


Association cam 
October, largely guest of The 
Cleveland Bar Association. It was the 
largest registration and attendance that 
the Ohio State Bar Association has ever 
had since its inception in 1880 

In order to put a stop to solicitation 


1 


and ambulance chasing, the Cleveland 
Bar Association, after months of inves 
tigation, conducted an inquiry here be 
fore Pleas 
Wolf, of Wauseon, Ohio, sitting by sp¢ 
cial assignment from the Supreme Court 
of Ohio. The testimony indicated cases 
of contracts for employment obtained by 


Common Judge Fred H 


high pressure methods; one instance 
where a solicitor studiously avoided hos 
pital attendants and visited the hospital 
ward at a time when the parents and 
relatives were barred therefrom and ob 
tained a contract of employment; the 
suggestion of a carefully designed racket 
to obtain cases under the Ohio Work 
men’s Compensation Act, and at least 
one case of embezzlement. As a result 
of this inquiry and the work of trial 
committees of the Cleveland Bar Asso- 
ciation charges were preferred in many 
cases and four of the respondents were 
disbarred, one lawyer suspended 
from the practice of for a 
and another submitted his resignation 
to the Supreme Court of Ohio. 

The Cleveland Bar 
learned last summer that 
judges of the Municipal Court of Cleve- 
land had forwarded to the Ohio 
Reporter a purported written opinion in 
a case which had 
his judicial capacity, which case he had 
determined as the opinion indicated. In- 
quiry developed that there was no such 
case on the Municipal Court docket; 
that the trial judge had faked the par 
ties to a non-existent lawsuit; and that 
no such court proceeding was ever sub- 
mitted to that judge. 
Municipal Court of Cleveland by statute 
must be licensed lawyers in this state.) 
Two separate committees appointed by 
the President of the Clevelatid Bar As 
sociation determined that such conduct 
on the part of a judge is inimical to the 
dignity of our courts, and that charges 
should be filed. A trial 
fled in the Court of Common 
proceeding, in which the disbarment of 


was 


law year, 


Association 
one of the 


Law 


come before him in 


(Judges of the 


committee has 


Pleas a 


this particular Municipal Court judge is 


being sought. 


Los Angeles 

The Angeles Bar 
with a membership of about 2,000, is, 
we like to believe, representative of that 


Los Association, 


class of bar organizations in this coun- 
try which are constantly striving to im- 
prove and expedite the administration of 
justice for the public good, as well as 
to keep the profession of the law-on the 
highest plane. 

Its activities are carried forward on 
a wide front through a board of fifteen 
trustees, chosen by the membership, and 
35 committees with 
ership of 350. These are real working 
committees, with well-defined programs 
affecting all phases of what we conceive 
the broad, true functions of or- 
ganized bar groups; namely, the welfare 
of the public in its relation to the true 
administration of justice, the simpli- 
fication of methods of procedural law, 
and the maintenance of high standards 
of education and practice. 

Twelve local bar organizations in 
cities of the County of Los Angeles, 
outside Los Angeles city, are affiliated 
with the parent association, and repre- 
sented upon its board of trustees. Thus 
the combined membership of the Los 
Angeles Bar Association and the affili- 
ated associations brings into close co 
operation abut 3,000 of the 5,000 active 
practitioners of California’s most popu- 
lous county. 

For the benefit of all members of the 
bar, whether members of the association 
or not, bi-weekly luncheon meetings are 
held at which some qualified, represen- 
tative lawyer discusses a timely sub- 
ject, designed to assist and inform other 
lawyers on the particular current prob- 
lem. Once a month a meeting of the 
general membership is held, mainly for 
social purposes, or to listen to some dis- 
tinguished visiting member of the bench 
or bar discuss a subject of professional 
interest. 


a combined mem- 


o be 


The association has conducted for the 
two lecture 
courses for lawyers, the lecturers being 
chosen from the most experienced and 
eminent members of the local bar. Reg- 
istrants for the course pay a small fee 
to cover the cost of printed synopses 
and incidental expenses, thus making 
this activity self-sustaining. 
trants at the 1939 course included law- 
yers from New Mexico and Arizona, as 
well as California. Another important 
service to members during the past year 
was a “trial clinic,” designed to improve 
methods of trial technique, with a well 


past years a series of 


Regis- 


known trial lawyer acting as judge- 
commentator at each session, and the 
“trial” lawyers selected from _ the 





younger members of the bar. The at- 
tendance at these sessions was very 


large, notwithstanding a small fee 
charged to defray the expenses of the 
course. 

These are only a selection from the 
most important activities of our asso- 
ciation. There are many Che 
necessary functions of the organized bar 


more, 


seem to grow with the changing times. 
Certainly, they will not become less if 
the legal profession is to maintain its 
standing with the public, and meet the 
many problems within its ranks. 
A. W. A. 
Chicago Bar Has Plan for 
Guarding Polls 

A plan for a city wide organization 
to guard the polls against fraud at fu- 
ture elections was submitted to the rep- 
resentatives of a number of civic groups 
at a luncheon conference held on Nov. 
15, 1939, at the invitation of the Chi- 
Bar 
elections. The bar association was repre- 
sented by Chairman Fred L. Wham, Jr., 
and other members of the committee, 
and Albert J. Meserow, member of the 
board of managers. 

Mr. Meserow said that in the 


cago Association’s committee on 


past 
there has been little effective coopera- 
tion between the organizations that have 
sent non-partisan watchers to the polls. 
By coordinating their activities far 
enough in advance of the next election, 
could be sent to precincts 
throughout the city and county without 
duplication of assignments. He proposed 
the formation of a permanent citizens’ 


watchers 


committee on elections, which would 
take over the job of manning the polls 
with non-partisan watchers at all future 


elections. He pointed out that it would 





ganization to 
hours during 
which a watcher would be asked to stay 
on duty and 


be possible by careful 


org: 
reduce the number of 

thus make it easier for 
more people to participate in such civic 
work. The 


committee would 


program oO! the proposed 


include 


(1) The recruiting of a large 
corps of watchers; 
(2) The distribution to all watch- 


ers of detailed authoritative uniform 
instructions about the election laws 
and the scope of a watcher’s duties, 
which would be prepared by the Chi- 
cago Bar Association committee; 

(3) The training of the volunteers 
in methods of detecting various types 
of vote frauds; 

(4) The furnishing to all watchers 
of forms upon which they can report 
irregularities at the polls; 

(5) The roving 
squads to visit the various polling 
places throughout the city on elec- 
tion days; 

(6) The 


organization of 


establishment of central 
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headquarters on election days where 
complaints can be received from 
watchers by telephone and relayed to 
the election commissioners by special 
messenger, which would avoid the dif- 
ficulty experienced in the past of 
reaching the election commissioners 
because of busy telephone lines; 

(7) Cooperation with the prosecut- 
ing authorities in taking 
flagrant election law  vio- 


action 
against 
lators. 
After a discussion of the 
of policing the polls, it was 


ways and 
means 
igreed that further conferences should 
be called to consider the organization 
f a joint committee. 

Recent developments throughout the 
world have driven home the truth that 
the ballot box is the first line of defense 
for democratic institutions. To keep 
elections free and honest is a patriotic 
duty no less important than service on 
the field of battle. Because of their tact 
and judgment, and their skill in gather- 
ing evidence, lawyers are peculiarly well 
qualified for this task. To the end that 
the bar may more fully discharge its re- 
sponsibility, the board of managers re- 
cently appointed this permanent com- 
mittee on elections. 


M. D. 


Bar Association of Baltimore 

Robert 
made a report of the year’s work of 
Association of Baltimore Citv, 
at its annual meeting on November 30. 
Among other things he mentioned the 
grievance committee, which considered 
forty-five formal complaints and dis- 
posed of forty-four. He said: 

“The Committee has taken the posi- 
tion that its function is much broader 
than the mere policing of complaints 
against members of the Bar. Particu- 
lar emphasis has been placed upon the 
problem of public relations. It is the 
experience of the Committee that even 
in instances where complaints had no 
substantial foundation or justification, 
there was, nevertheless, a real grievance 
in the minds of the parties complaining. 
The members of the Committee have 
been very thorough in discussing mat- 
ters with complainants, and have made 
an effort in all complaints which had 
no substantial foundation to make a 
full explanation to complainants, and, 
where possible, to encourage an under- 
standing attitude between the complain- 
ant and the complained 
against. Many complaints were due to 
readily explainable misunderstandings, 
and the Committee believes that in most 
such instances the problem has been 
clarified for the 


France, retiring president, 


the Bar 


attorney 


satisfactorily com- 
plainant.” 


A report from the judiciary commit- 


tee was noteworthy. At the request of 
the Governor, the committee suggested 
a list of lawyers qualified for appoint- 
ment as Police Magistrates, Peoples’ 
Court Justices, Juvenile Court Judges 
and Traffic Court Magistrates, and his 
appointments in practically every in- 
stance were made from the names ap- 
proved by the committee. 

A number of other committees also 
reported. 

The following officers were elected for 
the ensuing year: Frederick W. Brune, 
president; Samuel J. Fisher, first vice- 
president; Michael J. Manley, second 
vice-president ; G, C. A. Anderson, sec- 
retary and J. Kemp Bartlett, Jr., treas- 
urer. 


Activities of the Minneapolis Bar 

The three months last past have been 
very busy months for the Hennepin 
County Bar Assocation, and the inter- 
est that the members have shown has 
been very satisfactory. The association 
holds a luncheon meeting on each Tues- 
day, at which addresses have been given 
on practical topics of importance to 
lawyers. Every meeting has been well 
attended and there seems to be a very 
good interest on the part of the mem- 
bers of the association. 

In addition to these, regular meetings 
of the Junior Bar Association, which is 
a branch of the Hennepin County Bar 
Association, and the Sections of the as- 
sociation known as Administrative Sec- 
tion, and Real Property, Probate, Trust 
Law and Practice Sections, have held 
frequent meetings at which addresses 
have been given and study made of vari- 
ous subjects relating to each section. 


Milwaukee Bar Doings 

The Milwaukee Bar Association is 
adopting as its major educational activity 
for the present season a series of weekly 
meetings modeled after the famous pro- 
grams of the Dallas bar. The meetings 
will be held in one of the circuit court 
rooms on each motion day, which is Fri- 
day afternoon, and will occupy about 
three-quarters of an hour preceding the 
calling of the motion calendar. As there 
are usually seventy-five to one hundred 
motions on the calendar, a large num- 
ber of attorneys will normally be present 
at the court house at that time and can 
attend the meetings with a minimum of 
effort. 

The programs at the weekly meetings 
are planned to cover subjects of imme- 
diate current interest. They will include 
talks by various members of the local 
judiciary as to procedural matters and 
changes in rules; reviews of cases re- 
cently decided in the local courts in- 
volving interesting questions of law, 





which would not become generally 
known to the bar ‘n the absence of an 
appeal to the Supreme Court; and dis- 
cussions of proposed legislation of par- 
ticular interest to the profession and of 
matters pending before the State com- 
mittee on rules of pleading, practice and 
procedure (which in Wisconsin per- 
forms the functions of a judicial coun- 
cil.) 

The meetings are scheduled to begin 
early in January and are expected to run 
through the succeeding three months or 
more. Because of the desire to present 
subjects of the most timely interest, the 
program for each meeting will be an- 
nounced only a few days in advance. 


Seattle Bar Curbs “Ambulance 
Chasing” 

The Seattle Bar Association each day 
secures from the police department and 
the sheriff’s office the names and ad- 
dresses of individuals injured in automo- 
bile accidents on the previous day, as 
well as the names and addresses of the 
owners of the automobiles involved. To 
those individuals the following letter is 
immediately mailed: 

“The Seattle Bar Association has 
undertaken to put a stop to the activi- 
ties of ‘ambulance chasers’ and others 
who traffic in personal injury litiga- 
tion arising out of automobile collision 
and other accidents. This work is 
being done in your interest and for 
the protection of injured persons 
generally in order that you may be 
protected from the greed and incom- 
petence usually exhibited by those who 
make a business of soliciting the col- 
lection of damage claims. 

“Your name appears upon the acci- 
dent reports as one of those recently 
injured. The Seattle Bar Association 
requests that if anyone solicits em- 
ployment on his own or some other 
person’s behalf to represent you in 
the enforcement of a claim for dam- 
ages by suit or otherwise, you advise 
us at once by telephone MAin 6054, 
Seattle, or writing to the Bar Asso- 
ciation office, 655 Dexter Horton 
Building, Seattle. Please keep any 
cards, papers, or proposed contracts 
which the ambulance chaser may leave 
with you. Secure, if possible, the 
name of the person who does the so- 
liciting, his address and telephone 
number, and of the organization or in- 
dividual he claims to represent. Am- 
bulance chasers are generous in their 
promises to secure the payment of 
your expenses, doctor and hospital 
bill, etc., until after you have turned 
your case over to them. You may 
then eventually find that you will re- 
ceive only a small part of the money 
collected for your injuries. 

“This letter is not meant to suggest 
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Coming Home to 


Roost 

The Controller-General of the United 
States several years ago held that 
shorthand reporting is a commodity; 
and under this ruling contracts for the 
reporting of hearings before govern- 
ment agencies have been let to the low- 
est qualified bidder. Recently one 
Board announced it had received com- 
plaints of high charges for copies to 
litigants and of incompetency of cer- 
tain reporters. The contractor’s profit, 
if any, is income less expense. He seeks 
to increase the one and lower the 
other. If the Government pays an in- 
adequate price, or none at all, for its 
record, the paying litigants must foot 
the dill. The natural tendency of the 
contractor to lower labor costs is in the 
direction of incompetency. The system 
is similar to hiring lawyers on the low- 
est bid plan. Is it surprising that the 
chickens are coming home? 


Louis Goldstein, 
Secretary, 
National Shorthand 
Reporters Association, 
150 Nassau St., 
New York City. 











that you have or have not a valid 

claim for damages. The Bar Associa- 

tion is not concerned with the merit 
or lack of merit of any such claim. 

The purpose of this communication is 

to warn you against unlawful solicita- 

tion and ask your cooperation in 
stopping the practice. You are en- 
titled to the advice and assistance of 

a reputable attorney of your own 

choosing. In his selection you should 

rely upon your own judgment or upon 
the advice of your relatives or friends. 

You ought not to rely upon the advice 

or solicitation of strangers. 

“May we have your cooperation ? 
“SEATTLE BAR ASSOCIATION.” 

The response to this letter has con- 
vinced the local bar that it very 
effective means of putting a stop to 
socalled “ambulance chasers.” The first 
day the letter went out four cases of 
soliciting were reported. A few other 
cases have been called to the bar’s atten- 
tion from time to time since. In each 
instance disciplinary action has 
taken. 

The practice of sending out the “am- 
bulance chasing” letter has met with 
wide approval from members of the bar, 
and has received the full cooperation of 
the police and sheriff’s offices. 

The Los Angeles Bar Association 
initiated. this activity three years ago, 
and Seattle has now followed their lead. 
“We heartily recommend the practice to 
the Bar Association of every city in 
which the existence of ‘ambulance chas- 
ing’ is suspected,” says the Seattle Bar 
Association. 

Tracy FE. Griffin is president of the 
association. 
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LAW BOOKS 


NEW and USED 


We carry a big stock of second-hand sets 
and text books. 


We offer complete U. S. Supreme Court 
Reports, all original edition, in special new 
buckram binding, for $1250.00 delivered. 


BURGER LAW BOOK CO. 
537 S. Dearborn St. Chicago, Ill. 





Current Events 


(Continued from page 2) 

teen interesting and instructive section 
meeting programs to engage their at- 
tention during the day. One the 
features of the section programs was 
the address by Samuel P. Irwin, official 
reporter of decisions for the [Illinois 
Supreme Court, in which he gave per- 
sonal reminiscences of more than thirty 
judges of that court whom he had 
known intimately in his forty years of 
association with the reporting of its 
decisions. 

At the informal luncheon held on that 
day, the University of Illinois college 
law alumni association received a 
trophy in recognition of having secured 
the greatest increase in the percentage 
of its membership in the Illinois State 
Bar association during a recent cam- 
paign conducted by the .alumni associa- 
tions of the seven leading law schools 
situated in the state of Illinois. Dean 
Albert J. Harno, who received the tro- 
phy on behalf of the alumni of his law 
school, is likewise first vice president 
of the Illinois State Bar Association. 

That the ladies were not neglected 
was evidenced by the well-attended 
meeting of the Association of Wives of 
Illinois Lawyers of which Mrs. Charles 
O. Rundall, Evanston, is president. Now 
in its second year, the association re- 
ported enthusiastic attendance at a re- 
cent series of district meetings and the 
organization of a number of local units 
in all parts of the state. Their social 
program included a luncheon in honor 
of the wives of the Illinois Supreme 
Court justices. 

The next general meeting of the IIli- 
nois State Bar Association will be at 
Peoria, in February, with the annual 
Lincoln Day Dinner of the Peoria Bar 
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New and Used 
LAW BOOKS 


Largest Stock of Sets & Text Books 
List on Request. 
ILLINOIS BOOK EXCHANGE 
(Established 1904) 


337 West Street Chicago, Illinois 








USED LAW BOOKS 


National Reporter System, State Reports, U. 8. 
Supreme Court Reports, Annotated Reports, Encyclo- 
pedias and other high priced standard sets attrac- 
tively priced. Catalogs free to attorneys and law 
libraries. Law libraries purchased in bulk for spot 
cash at fair rates. Write for circular of information. 


Claitor’s Book Store 
Baten Rouge, Louisiana 








Association as the chief attraction. A 
number of the sections are planning 
meetings for this occasion. 





“It is indeed an easy thing even for 
the worser sort of men to shake a city 
to its foundation, but hard is it to set 
it in its place again, unless God be- 
cometh a guide unto its rulers.” (Pin- 
dar, Pythian Ode) 





“But, under every mode of govern- 
ment, a man of straightforward speech 
cometh to the front, whether at the 
tyrant’s court, or where the boisterous 
crowd, or where the wise, have care 
of the State.” (Pindar, Pythian Ode) 





“He never hesitated over a questio 
of ethics, as to whether he could, wit 
propriety, do a certain thing or not 
His rule was simple and inexorable. I 
there were any question about it, thé 
question furnished the answer. I 
must not be done.” (Life of Joseph R 
Lamar, by Clarinda P. Lamar). 











to preserve your 
LAW BOOKS 


Your valuable Law Books must be preserved for 
years. them against dust, wear and tear 
with LEXOL, the self-penetrating liquid leather 
conditioner. Easy to apply and 

long life to all genuine leathers. se 

freely for all leather book bindings, golf 4 
leather . brief cases, and all your prized 
leather goods. A pint, st $1.00. will treat about 
100 volumes. A gallon, $4.00, will treat about 800. 
Sold by book concerns, luggage. shoe and depart- 
ment stores; or order direct from 


THE MARTIN DENNIS CO. 
895 Summer Avenue, Newark, N. J. 
Dependabie Products Since 1893 
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